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FOREWORD

LAURA ROCKWOOD
Director, Vien na Center for Disarmament and Non  -Proliferation (VCDNP)

In 2015, the United Nations adopted seventeen Sustainable Development
Goals (SDGs). OAchieving gender equality

girlsé i s oftthose gdals, fbuilling on the 2000 Millennium

Devel opment onwte g& ntderodo equal ity and. emp
SDG 5 o0is also part of all the other goc:
recognizing womends equal i togh the objectieemp owe |

and as part of the solution ¢ (http://www.unwomen.org/en/news/in -
focus/women -and -the -sdgs/sdg -5-gender -equality ).

Unfortunately, as reflected inthe Wor | d Economic FGlobal m6 s
Gender Gap Report, which looks at the differences between men and
women in four key areas:  health, economics, politics and education , there
hasbeen a downwar d tr end Memarestd bemnd paig much 0
more than women. And their earnings are increasing more rapidly. 6 The

pay gap is widening, rather than decreasing. The report goes on to note

t hather(dg )hasndét been any real i mprovement
things ar e moving in the wrong direction 6 @ this notwithstanding studies

that suggest that the  global GDP could increase by US$5.3 trillion by

2025 by reducing the gender gap in economic participation by only 25%
(http://www3.weforum. org/docs/WEF _GGGR_2017.pdf ).

UN Women, the UN organization dedicated to gender equality and the
empowerment of women , also recently published relevant and
disheartening statistics (http://www.unwomen.org/en/news/in -
focus/women -and -the -sdgs/sdg -5-gender -equality ):

1  Women remain underrepresented in leadership and management
level positions in the public and private sectors, with less than
one-third of senior - and m iddle -management positions in
businesses held by women.

1 Asof2017, only 23.4 per cent of all national parliamentarians are
women.

1 Women worldwide make 77 cents for every dollar earned by men;
at the same time, they carry out three times as much unpaid
household and care work as men.

1 One in five women and girls aged 15 to 49 across 87 countries
reported experiencing physical and/or sexual violence by an
intimate partner; 49 countries have no laws specifically protecting
women from domestic violence.

The #MeToo initiative , which catapulted itself onto to the global stage in

2017, furt her focussed the worldés attenti
imbalance, encouraging women all over the world to finally speak publicly

about their own experiences with sexual assault and harassment .


http://www.unwomen.org/en/news/in-focus/women-and-the-sdgs/sdg-5-gender-equality
http://www.unwomen.org/en/news/in-focus/women-and-the-sdgs/sdg-5-gender-equality
http://www3.weforum.org/docs/WEF_GGGR_2017.pdf
http://www.unwomen.org/en/news/in-focus/women-and-the-sdgs/sdg-5-gender-equality
http://www.unwomen.org/en/news/in-focus/women-and-the-sdgs/sdg-5-gender-equality
https://en.wikipedia.org/wiki/Sexual_assault
https://en.wikipedia.org/wiki/Sexual_harassment

According to Wikipedia,  within the first 24 hours, the phrase was tweeted
over a half a million times, and the hashtag used by more than 4.7 million
people in 12 million posts , trending in at least 85 countries . Facebook
reported that 45% of its users in the United States had a friend who had
posted using the term . The m ovement has revitalized the conversation
about the importance & and paucity & of gender equality around the globe.
Each year, the Regional Academy on the United Nations (RAUN) offers
young academics the opportunity to work on collaborative research
projec ts focused on a particular theme under the guidance of United
Nations organizations and other international organizations, and to
present the results of that research at the annual RAUN meeting
convened during the Academic Council of the United Nations Sys tem
(ACUNS).

The RAUN theme for 2017 -2018 focussed on the prospects and
challenges for women and girls in a changing world. The 2018 ACUNS
Conference at which the results of those projects were presented
highlighted t he 2017 Ol nternsad Voralnade
initiative.

In light of the above, these efforts are timely.

As a female executive, a former staff member w ithin the United Nations
system and an International Gender Champion, | commend the students
for their timely and thoughtful contributions to the study of a broad range

of gender -related issues, including the demographic impact of violence on
women, employment of women in the UN system and in developing
regions, the role of women in the prevention of radicalization and violent
extremism, education, political participation of women, the role of women

in sustainable farming and the special complexities posed to women by
migration, asylum seeking and reintegration.

Gender equality is not just the irdnggpht 1t
do. Improving the health, safety and economic growth of women raises

the global economic level. Indeed, gender equality is an essential
precondition to the sustainable development of economies and societies,

as well as humanity writ large.



PART ONE

TERRORIST GROUPS VS. NON -STATE ARMED GROUPS AND THE
ROLE OF THE CRIMINAL JUSTICE



TERRORIST GROUPS VS. NON-STATE ARMED GROUPS IN
CENTRAL AFRICA

Henrieta Kunova (Comenius University in Bratislava)
Luk8g Lukalovil (University of Econ
Gergely L8szl - SzSri (University

Aamina Teladia (Diplomati sche Akademie Wien )

Introduction

There have been several conflicts emerging in the Central African region

since the end of the Cold War. A large number of terrorist and non -state
armed groups are responsible for these conflicts. 1 Very often it is the
failure of the state apparatus or other poli tical conditions allowing these

non -state armed groups as well as terrorist groups to seize power.

Numerous other problems of poor areas serve as a breeding ground for

further strengthening of their positions. The motivation which drives

these groups can v ary from ideological, to political (for example to

overthrow the leader of the country), to financial (e.g. unclear financing

or financing from illegal trade), to eth
ethnic groups in the region), to religious. 2

This research aims at explaining the importance of the differentiation
between terrorist groups and non  -state armed groups in the Central
African region. In the first chapter, the study defines the Central African
region, which is mostly based on the definition of the Economic
Community of Central African States (ECCAS).

The second chapter is devoted to the concept of non -state armed groups
(NSAGs) and terrorism, and their definitions. As this chapter is the
crucial theoretical chapter in understanding and defi ning the problem of

differentiation, it deals with the theory of definitions, although there are
still some gaps in definitions and though there are some internationally
accepted definitions, there is not a universal agreement on one.

Chapter three analys es the counter -terrorism policies of the United
Nations, the African Union and chosen national policies of Central
African States. This is an essential part in which we exercise deeper policy
analysis being used further on.

1 'Country Reports: Africa Overview' 2011 (U.S. Department of State official website) ,

https://www.state.gov/j/ct/rls/crt/2015/257514.htm , accessed 25 October 2016

2Ul rich Schneckener, 60Spoilers or GoveStateance Ac
Groups in Area s of Limited Statehood © (2009),

https://www.files.ethz.ch/isn/108827/WP21e.pdf , accessed 20 October 2016
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The fourth chapter, which is the practical and last part of this study,
focuses on several case studies which are examined for the final analysis

to be more comprehensive. The study demonstrates the need for
differentiating between the NSAGs and terrorist groups by identifying and

explai ning specific cases such as  Kony et. al case , DRC and M23 peace
agreement, and Gédéon Kyungu Mutanga v Landmark Trial case

The Central African Region

Central Africa as a region has been characterized in many ways by
various organizations. Therefore, it is crucial for this study to clarify how
the authors understand Central Africa. Despite this demand, it is
important to note that a universally agreed upon and widespread
determination of the mentioned region is non -existent, thus there can be
a lot of com mon characteristics according to which we can designate
countries as Central African. This difficulty can be approached in very
different ways (e.g. geographical, political and economic point of views)

which may result in different solutions with regard to the following
countries.
The most reliable approach seems to be an economic co -operation,

because it manifests itself in an existing international organization
established by an international treaty. The Economic Community of
Central African States (ECCA S) is currently composed of 11 countries:
Angola, Burundi, Cameroon, Central African Republic, Chad, Republic of
Congo, Democratic Republic of the Congo, Equatorial Guinea, Gabon,
S&8o Tomé and Principe and Rwanda. 3

The Member States of the ECCAS cover a large territory (more than 6

billion km 2) with many spill -overs. The common characteristics of these
states are that they have experienced
conflicts. In addition to that, porous borders, limited territorial control

and weak st ate authority are permanently existing phenomena in recent

decades in these countries. 4

In summation, the described situation is similar to our chosen region
which is the Eastern region of the Democratic Republic of the Congo. In
this region, the politica | crises, civil -military tensions, rebellions and
military coups are closely correlated with weak national institutions and

3@reaty Establishing the Economic Conif&)ity of

http://www.wipo.int/edocs/trtdocs/en/eccas/trt_eccas.pdf , accessed 29 October

2016 .

4 Angela Meyer, 6 Central Africa report preventing conf
caught bet ween ambitions, chall enges and reali

https://issafrica.s3.amazonaws.com/site/uploads/CentralAfricaReportNo3.pdf ,
accessed 31 October 2016 .



go hand in hand with corruption and lack of transparency and
accountability. >

Defining NSAGs and Terrorism

Non-state armed groups (NSAGs) are a new phenomenon of the recent
decades. Their definition might not always be clear, and those which exist

might make it very difficult for one to distinguish between NSAGs and

other groups with similar characteristics such as terrorist groups, which
are perceived as a separate category. 6 Nevertheless, there is a difference,
hence, the aim of this study is to determine whether differentiating does

or does not matter.

The most precise and universally accepted definition of NSAGs is given

by the i nternational humanitarian law (IHL) which states that an NSAG

is a dissident armed force or other organized armed group which, under

responsible command, exercises such control over a part of the territory

of a OHigh Contracting Parcany 6utsusainddo ena!
and concerted military operations. 7

Terrorism has become an everyday phenomenon and an existing threat

in the international community. One of the biggest challenges of the 21 st
century is to counter and eliminate it. Despite this global demand of all
member states of the United Nations, there is still no universally agreed

upon definition of terrorism. From organization to organization and from

state to state it is defined diffe  rently, thus very different actions are taken
against it.

The first ef fort to define terrorism was
Resolution 1566 which states:

Criminal acts, including against civilians, committed with the
intent to cause death or serious bodily injury, or taking of hostages,
with the purpose to provoke a state of terror in the general public
or in a group of persons or particular persons, intimi date a
population or compel a government or an international organization

56 Annual Report 20158 (United Nations® Economic
(2015), http://www.uneca.org/sites/default/files/uploaded -documents/
CoM/com2015/annual_report_2015_eng.pdf , accessed 30 October 2016

68Ul ri ch Schne cléreon@vwernandeAptars? Engaging Armed Non -State
Groups in Areas of Limited Statehood  6(2009),

https://www.files.ethz.ch/isn/108827/WP21e.pdf , accessed 20 October 2016
706Protocol additional to the Geneva conventions
the protection of victims of non  -international armed conflicts (protocol II) (with final

act of the diplomatic conference on the reaffirmation and development of
i nt er n &006)o hitds://treaties.un.org/doc/publication/unts/volume%201125/
volume -1125 -i-17513 -english.pdf , accessed 29 October 2016
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to do or to abstain from doing any act, which constitute offences
within the scope of and as defined in the international conventions

and protocols relating to terrorism, are under n 0 circumstances
justifiable by considerations of a political, philosophical, ideological,
racial, ethnic, religious or other similar nature, and calls upon all
States to prevent such acts. 8

We can say this determination is still very abstract and impreci se.
However, the aforementioned resolution established a working group
consisting of all members of the Security Council to consider and submit
recommendations to the Council on practical measures to be imposed

upon individuals, groups or entities involved in or associated with
terrorist activities, which can be promising.

All'in all, because of the lack of a universally agreed upon definition of
terrorism, the differentiation between terrorist activities and NSAG
activities must be waited for. In addition , the activities of terrorist groups
tend to resemble those of NSAGs as defined by IHL which may cause
discrepancies in practice.

Current Counter  -Terrorism Policies
United Nations

The United Nationsd (UN) primary objecti
establishment of universal legal norms, and the setting of human rights
standards. Later, with acts of terror, the UN started to react and adapt to

the new environment. However, the at  tacks against the United States on
11 September 2001 prompted the Security Council to adopt Resolution

1373, which for the first time established the Counter -Terrorism
Committee (CTC). The CTC focuses on various matters concerning
countering terrorist acti  vities, such as criminalizing the financing of
terrorism; freezing (without delay) any funds related to persons involved

in acts of terrorism; denying all forms of financial support for terrorist
groups; suppressing the provision of safe haven, sustenance or support
for terrorists; sharing information with other governments on any groups
practicing or planning terrorist acts; cooperating with other governments

in the investigation, detection, arrest, extradition and prosecution of

those involved in such act s; and criminalizing active and passive
assistance for terrorism in domestic law, and bringing violators to
justice. °

8®Resolution 156638 (United,HaMwounsrdlennygbsi te) (20
search/view_doc.asp?symbol=S/RES/1566(2004) , accessed 30 October 2016

99 About t heTeromuartiesm Commi tt ee doultdd ATertoresith Nat i ons
Commi tteeds we,hispi/wwev)un.orgedsk/6tg/aboutus.html , accessed:

28 October 2016; O60Resolution 137306 (United Nati
https://www.unodc.org/pdf/crime/terrorism/res_1373_english.pdf , accessed 28

October 2016 .
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The Committee was later consolidated by Resolution 1624 (2005). In
2006, the UN Global Counter Terrorism Strategy was adopted by
consensus . It consists of 4 pillars: 1. Addressing conditions conducive to

the spread of terrorism; 2. Preventing and combatting terrorism; 3.
Buil ding Member Statesd capacity to prev
strengthening the role of the United Nations system i n this regard; 4.
Ensuring the respect for human rights for all and the rule of law as the
fundamental basis for countering terrorism. The UN General Assembly
(GA) strives to keep the Strategy relevant and responsive to changing
realities, so it is reviewe d every two years, last of which happened in July
2016. 10

At the same time, the strategy served as an endorsement for the Counter -
Terrorism Implementation Task Force (CTITF), initiated in 2005 by the
Secretary General. 1! The UN also has the UN Counter Terro  rism Centre
(UNCCT), established in 2011 to support Member States in implementing

the Global Counter -Terrorism Strategy. 12

African Union

The African Union has, despite its slow start, implemented a progressive

counter -terrorism framework that pushes states to close all gaps opened

for terrorists. However, the progress of some states in the adoption and

ratification has been very slow. The absence of a functioning continental

court hinders further development. On the continent of Africa for most of

the 20tbcentury the term oterrorismdbé was ti
The liberation armies were terrorists to white colonial administrations.

Later, the Organization of Af rican Uni t\
organi zation of t er r orrcolomial gogernments.sSinceby f or
the founding of OAU wunt il 1992 the term

relation to the Israeli -Palestinian conflict and South Africa’s apartheid
regime. 13

The foundations for the continental counter -terrorism policy were laid in
1992, when OAU took a more active role and moved from a policy of non -
action to one of non -interference. The very first reaction was to the
violence in Algeria through OAU Resolution 213 on the Strengthening of

086The United NationBelGi obiag mCtumategy Reviewd (
website) (2016) , http://www.un.org/en/ga/search/view_doc.asp?symbol=

A/RES/70/291 , accessed 29 October 2016

LHCTITF Of ficed (Uni tTermrisN al tmpo nesne nGoautnitoenr Task F
website) (n.d.) , https://www.un.org/counterterrorism/ctitf/en/ctitf -office, accessed

29 October 2016 .

2 UNCCT Visiond (United ,M#ps/iwowmmorg/website) (n.d.

counterterrorism/ctitf/fen/uncct/uncct -vision , accessed 30 October 2016 .
3Si mon Allison 6Good Tal k, nagt enough actiond (
https://www.issafrica.org/uploads/PolBrief66.pdf , accessed 28 October 2016
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Cooperation and Coordination among African S tates, which forbids any
movement using religion, ethnic or other social cultural differences to
engage in hostile activities against member states and intended to
strengthen coordination among African countries. 14 Terrorism was for
the first time explicitl y described as a criminal act in 1994 in the Tunis
Declaration on a Code of Conduct for Inter -African Relations. The region
was committed to follow international law on the issue with the key
counter -terrorism principle aut dedere aut judicare. 15 Bombings i n
Nairobi and Dar es Salaam in 1998 forced OAU to toughen up its counter -
terrorism strategy in the 1999 Algiers Convention on the Prevention and
Combating of Terrorism. It contained a fundamental criminal justice

framework for the fight against terrorism i n Africa. It also defined a
terrorist act and established state jurisdiction over terrorist acts as well
as a legal framework for extradition with extra -territorial investigations

and mutual legal assistance. Strengthening was needed after the
September 11 attacks in the United States. The Dakar Declaration
against Terrorism condemned terrorism and labelled it as an
unacceptable infringement of human rights. 16

In 2002, OAU was replaced by the African Union and its
recommendations were made in the Algiers PI an of Action on the
Prevention and Combating of Terrorism in Africa. It included various
measures such as agreeing to insert advanced security features into
identity documents thus making them harder to forge, establishing a
6Passport Stop L ieds ttedrorists, f and s corsppterising
immigration controls to better monitor the arrival and departure of all
individuals in a country. 17 Interest in deeper studies of terrorism was
confirmed by the opening of the African Centre for the Study & Research

on Terro rism headquarters in Algiers. It was a crucial point in filling the
knowledge gap concerning institutional knowledge and independent
research.

The most significant step taken so far was the adoption of the Protocol to
the OAU Convention on the Prevention and Combating of Terrorism in
2004. However, it only entered into force in February 2014. It’s main goal

14Si mon Allison 6Good Tal k, nagt enough actiond (
https://www.issafrica.org/uploads/PolBrief66 .pdf, accessed 28 October 2016 ;6 Th e
African Union Counter Terrorism Framewor ko (Afr
http://www.peaceau.org/en/page/64 -counter -terrorism -ct, accessed 28 October

2016 .

15 Forces states to either bring terrorist suspects to justic e or extradite them.  Simon

Al'li son 6Good Tal k, not enough actiondé (2015) |
https://www.issafrica.org/uploads/PolBrief66.pdf , accessed 28 October 2016

66 The African UheromorCiosamtkermramewor kd (African Un
(2015), http://www.peaceau.org/en/page/64 -counter -terrorism -ct, accessed 28

October 2016 .

7Si mon Allison 6Good Tal k, nagt enough actiond (
https://www.issafrica.org/uploads/PolBrief66.pdf , accessed 28 October 2016
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was to include an implementation mechan ism, which was missing until
that point. 18 The AU developed the African Model Anti  -Terrorism Law, a
blueprint African countries can use as a template for domestic legislation.

The idea was to have an overarching continental policy based on a single
blueprin t.19

Although the AU policies make a comprehensive counter -terrorism
framework, its implementation has serious flaws on both the national

and AU level. The AU’s Peace and Security Council noted in its final

communi qu® t hat 0Odespite t he elopiligo@r ess
comprehensive normative and operational counter -terrorism framework,

serious gaps continue to exist in terms of implementation and follow -up,

thus undermining the effectiveness of Af
terrorism and violent extremism 620

A milestone of 15 Member States with successful ratification took almost

10 years. Some key actors in the fight against terrorism including Kenya,
Nigeria, Somalia and Uganda have still not ratified it. The problem is not

only the lack of capacities, but also weak political will. African states
carefully safeguard their territorial integrity and sovereignty. Operation
outside of state’s borders was highly criticised in the cases of Kenya and
Nigeria for committing serious human rights violations in the conduct of
their counter -terrorism operations. The AU has not successfully managed

to follow up these statements with action.

National level

A general assessment shows that the implementation of the national
instruments (such as laws and orders worked o ut by the national
parliaments and national governments) on counter -terrorism and against
the rebel militia in Central African States is far from complete. On the
contrary, this is the most urgent task ahead if the region wants to build

an efficient legal regime capable of preventing and suppressing terrorism
and taking steps to hinder the non -state armed groups in the
organization and execution of uprisings. 2

8The African Union Counter Terrorism Framewor K

(2015), http://www.peaceau.org/en/page/64 -counter -terrorism -ct, accessed 28

October 2016 .

19 Simon Al | i son 6Good Tal k, not enough actiond (201
https://www.issafrica.org/uploads/PolBrief66.pdf , accessed 28 October 2016

20286Communi gu® of the Peace and Sec website)20@p,unci | 8
www.peaceau.org/uploads/psc  -455-comm -terrorism -nairobi -2-09-2014pdf.pdf ,

accessed: 29 October 2016

216 A Review of the LeTgerlr dRreigi mei mMgwWwea sitstand Centr
(United Nationsd Office on Drugs and Crimeds we
https://www.unodc.org/documents/terrorism/Publications/Review_West_African_C
T_Legal_Regime/A_Review_of the_Legal_Regime_Ag_Terr_in_W_and_C_Africa_V0983

7531 .pdf , accessed 25 October 2016
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Taking the instruments established by the parliaments under
consideration, it shows that those Cen tral African States where the power
of the state seems to be the most uncertain (such as in Democratic
Republic of Congo, Rwanda, Burundi and Uganda) are not willing to pass
counter -terrorism and anti -militia legislation acts. Furthermore, even if
they ado pt these instruments, they do not oversee compliance with
them. 22

Studying the laws voted for by the aforementioned states (e.g. criminal

legislation), we can consider that they do not make a difference between

the terrorist groups aned attalh | spid of thee r at i o
probable necessity of distinction, they only concentrate on the regulation

of the act of terrorism by setting up definitions (see Act. No. 04/016 of

the state of DR Congo), which may allow the development and flowering

existence of the clan militia and warlords. 23

National polices have been influenced by the US effort to create a
partnership that will fight terrorism in eastern Africa. In 2009, the
Partnership for Regional East Africa Counterterrorism (PREACT), a multi -
year, mult i-faceted program intended to build counterterrorism
capacities and cooperation of military, law enforcement, and civilian
actors in East Africa. Five main areas of the partnership were: 1.
Reducing the operational capacity of terrorist networks; 2. Develo ping a
rule of law framework for countering terrorism in partner nations; 3.
Enhancing border security; 4. Countering the financing of terrorism; and

5. Reducing the appeal of radicalization and recruitment to violent
extremism. In 2015 the PREACT was stil | actively helping the fight
against al -Qaida, al -Shabaab, and other terrorist organizations. The
programme also functioned as a complement to the African Union
Mission in Somalia (AMISOM) and sought to achieve stability in Somalia

and East Africa region. 24

Regarding the primarily researched country, the DRC has no
comprehensive counterterrorism legislation. In 2001, a National
Committee for the Coordination of Anti -International Terrorism within
the Ministry of Interior was established. Elimination of the Al lied

2pChapter 2. Country Reports: Africa Overviewd
website) (2011) , http://www.state.gov/j/ct/rls/crt/2010/170254.htm , accessed 25

October 2016 .

206A Review of the LegalriRengiime Wegdi rasitd Temrto al
(United Nationsd Office on Drugs and Crimeds we
https://www.unodc.org/documents/terrorism/Publications/Review_West_African_C
T_Legal_Regime/A_Review_of the_Legal _Regime_Ag_Terr_in_W_and_C_Africa_V0983

7531.pdf , accessed 25 October 2016

24 @ountry Reports on Terrorism 2015 6 (U.S. Depart ment of ,Statebd
http://www.state.gov/documents/organization/258249.pdf , accessed 26 October
2016 .
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Democratic Forces (ADF), The Democratic Forces for the Liberation of

Rwanda (FDLR), and t he Burundi an nati o
Resistance Army (LRA) were identified as the highest security priorities

following the defeat of M23 in November 2014. Border control was kept

with the help of a UN Stabilization Mission. 25

Case study analyses
The Lordds Resistance Ar my

The LRA operates in several noted Central African countries, namely,
South Sudan, the Central African Republic (CAR) and the Democratic
Republic of Congo (DRC). The groupos i
President Yoweri Museveni of Uganda and to create a state based on the

10 biblical Commandments. However, its current political goals are not

clear since it no longer operates in Uganda. 26 Hum an Rights Watch
reports that the group has partaken in large scale human rights
violations such as massacres, mutilation and rape. 27 The UN office for
the Coordination of Humanitarian Affairs stated that in 2009, the LRA

killed 1096 civilians, abducted 1373 adults and 255 children in northern
DRC alone. Moreover, the group has participated in the illegal trade of
diamonds and ivory as well as human trafficking. The LRA has been
designated as a terrorist group as early as 2001 by the United States and

an inve stigation was opened in 2004 with the International Criminal
Court (ICC) for war crimes and crimes against humanity. Furthermore,

in 2005, arrest warrants were issued by the ICC for the main leaders of

the LRA. 28 However, it was only officially designated a s a terrorist group
by the African Union on 22 November 2011 and simultaneously the
Union authorized an initiative to eliminate the LRA. 29 |t may be noted
t hat based on t he African Uni onds di
determination/liberation groups and terrorist groups, the Union could

not have launched an elimination programme on the LRA without
designating it as a terrorist group first or it would risk contradicting itself.
The eventual designation of the LRA as a terrorist group by the AU may

X@ountry Reports on(UefSrobDepmr2teBd of Stateds

http://lwww.state.gov/documents/organization/225886.pdf , accessed 26 October

2016 .

%@oseph Kony and the Lorddés Resistance Army. 0 (
(2012), https://www.hrw.org/news/2012/03/21/ga -joseph -kony -and -lords -

resistance -army#1 , accessed 20 October 2016 .

276 DR Congo Lordoés Resistance Army Rampage Kill s
website) (2010) , https://www.hrw.org/news/2010/03/28/dr -congo-lords -

resistance -army -rampage -kills -321, accessed 20 October 2016 .

2B®ituation referred to the | CC by flHee Gover nmerl
I nternational Cr i mi nhatps:/MBwvice t -B.inthagards i, aedssed

26 October 2016 .

26The Lordds Resistance Armyoé (U. S. Depart ment
http://lwww.state.gov/r/pa/prs/ps/2012/03/186734.htm , accessed 26 October
2016 .
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very well be attributed to its human rights abuse and other crimes,
however, this is unclear since there are many other armed groups who

have commit ted similar crimes in Africa but have not officially been
designated as terrorist groups. Thus, the labelling of the LRA as a
terrorist group was mainly due to the pressure from affected states to
eliminate the group which could not have been achieved with out doing
So.

Joseph Kony is one of the leading personalities of the LRA and his case
in the ICC is a great example of how not labelling a group as terrorist can
be contradictory.

Kony et al. Case

Joseph Kony is the Chairman and Commander -in-Chi ef of t he |
Resistance Army, a Christian -based rebel group operating in countries

including the Democratic Republic of Congo, Uganda, the Central African

Republic, and others. It is a rebel group which h as a military -type
hierarchy, thus it fits into the category of non-state armed groups

(NSAGS). Although it could have been recognized as a terrorist group, it

has never been included on the Foreign Terrorist Organization (FTO)

list. 30

Kony has been accuse d of 12 counts of crimes against humanity and 21
counts of war crimes. An arrest warrant for Kony is now pending. The
ICC issued a sealed warrant as early as 2005. The crimes he is accused
of include murder, enslavement, sexual enslavement, rape, inhumane
acts of inflicting serious bodily injury and suffering, as well as the
following war crimes: murder, cruel treatment of civilians, intentionally
directing an attack against a civilian population, and pillaging: including
rape and forced military enlistment of children. 31

This is an exemplary case of a person affiliated with a group which might

have been labelled as a terrorist organization. Had the LRA been thusly

labelled, the prosecution of crimes Kony and others committed could

have been perceived as an act of terrorism and would require different

treatment and a different trial process. In such a case, only proven

affiliation to a terrorist group (LRA in this case) would be sufficient to

prove someoneds direct or indirecdbypart.
the group as a whole. Should their participation be successfully proven,

306Al 1l eged Creixmheasus(tnore | ist)d (The I nternationa
(n.d.), https://www.icc  -cpi.int/luganda/kony/pages/alleged -crimes.aspx , accessed:

12 December 2016 ;6 Joseph Kony: Profile of the LRA | ead
http://www.bbc.com/news/world -africa -17299084 , accessed 12 December 2016

31Case I nformaheoRr 8beett ol vs. Joseph Kopny and
https://www.icc  -cpi.int/uganda/kony/Documents/KonyEtAIEng.pdf , accessed 12

December 2016 .

16



the person in question would be prosecuted as collectively responsible for
the crimes connected to the group.

The Democratic Forces for the Liberation of Rwanda (FDLR)

The FDLR i s composed primarily of Rwandan H
DRC. According to the U.S. National Counterterrorism Center, the FDLR

is believed to be responsible for about a dozen terrorist attacks committed

in 2009. This group has used extreme violence, tar geting women and

children in the armed conflict, mass killings and sexual violence as part

of its activities. Moreover, its communication of fear has extended to the

government as well as international organizations. 32 They have partaken

in illicit trade of  resources in the eastern DRC. In 2013, heated debates

between the Tanzanian and Rwandan governments flared up following
President Jakaya Kikweteds recommendati o
hold direct talks with their armed opposition including the FDLR to

secure peace in the region. 33 However, the Rwandan government has

refused to enter any peace negotiations with the group which they have

designated as a terrorist group. This designation is argued to be based

on the classification by the UN Security Cou ncil and other Western
governments (the USA). The UN Security Council has never actually

classified the FDLR as a terrorist group, although it has attempted to

disarm the group by its mandate within the United Nations Organization

Stabilization Mission in  the Democratic Republic of Congo (MONUSCO).

The US State Department has also removed the group from the FTO

(Foreign Terrorist Organization) list. On the other hand, the AU has

marked the FDLR as a terrorist group. 34 Rwanda has stated that it will

not negot iate with a group that was directly responsible for the 1994
Genocide and was outraged that it was su
of the Genocide go unpunished. 35 As long as the operations executed by

the group do not make it a threat to international se curity, organizations

such as the UN will recognize groups such as the FDLR merely as

unarmed groups. On the other hand, the FDLR is considered a terrorist
organization by the government of Rwanda
history with members of the gr  oup. The African Union also treats the

32 World Report 2015 6 ( Human Rights Watchdés website) (n.
https://www.hrw.org/world -report/2015/country  -chap ters/democratic -republic -

congo, accessed 20 October 2016

33 Edmund Kagire OKi kweteds plea for peace talks an
http://www.theeastafrican.co.ke/news/Kikwete -s-plea-for-peace-talks -angers -

Rwanda/2558 -1869548 -37fooaz/index.html , accessed 28 October 2016 .

MAssembly of the Union Twent yAfSiixtam @ebdtgmarsy S
(2016), https://www.au.int/en/sites/default/files/decisions/29514 -

assembly_au_dec_588 - 604_xxvi_e.pdf , accessed 28 October 2016 .

35 Kwibuka, E. & i kwet emar ks on FDLR shockingd (2013)
http://www.newtimes.co.rw/section/article/2013 -05-28/66228/ , accessed 27

October 2016 .
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FDLR as a terrorist group since it is trying to not pressure peace talks on
the Rwandan government and acknowl edge t

The Anti -Balaka

The Anti -Balaka group operates in the Central African Republic and is
primarily composed of extremist Christians. Although the group dates
back to the 1990s as village security it intensified to the status of an
official armed group opposed to the government in 2013. The group has
expressed their intent to eliminate Muslims from the CAR, which is rooted
in the recent rise of the predominantly Muslim Seleka group that has
partaken in large scale human rights abuses against Christians of the
CAR.36 The Anti -Balaka group has committed violence against Muslims

in the count ry causing many of them to flee. It is unclear whether this
group is regarded as a terrorist group by the UN and the AU. Both have
condemned the acts of the group and have contributed to the protection

of civilians and provided humanitarian aid in response to the grou
attacks, but have not officially designated the group as a terrorist
organization. However, the AU troop commander has stated that the
group is a terrorist organization and that they will be treated accordingly

after the killing of peacekee pers.3” The AU and the UN have also called
for the group to surrender. The group will henceforth be treated as the
direct enemy. This highlights the consequential difference between
assessing the group as a terrorist group or an armed group. With the
latter , the elimination of the group was not the aim of the mission, instead

the mission focused on civilian protection and the delivering of
humanitarian aid, whereas once the Commander deemed the group to be

a terrorist organization, the force directed energy into eliminating the
group, taking direct action with little room for negotiation.

The M23

The M23 is made up of fighters of the Congolese army and is named in
reference to the peace deal on 23 March 2009. Like other groups
operating in Central Africa, M 23 has a list of human rights violations,
brutal killings and illegal trade deals. 38 However, the group is not a
designated group with regard to the AU and the DRC. Thus, according to

the Nairobi Declaration, the group is to be reintegrated and granted

%¥pCentral African Republic: Musl ims Forced to F
website) (2014) , https://www.hrw.org/news/2014/02/12/central -african -republic -

muslims -forced -flee, accessed 20 October 2016

37 AU troopstotreat CAR'santi -bal aka militia as enemy¢ (BBCOs
http://www.bbc.com/news/world -africa -26755916 , accessed 20 October 2016 .

896 DR Congo: War CCiomg®o®l egeMAB myd (Human Rights
(2013), https://www.hrw.org/news/2013/02/05/dr -congo-war -crimes -m23 -

congolese -army , accessed 29 October 2016
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amne sty. 39 Here, we may note that although the group has displayed
similar tactics to many other terrorist groups, it has not been labelled as

such, thus allowing amnesty to be given to former combatants which
could not be done otherwise. Moreover, it allows fo r peace talks and the
reintegration of former combatants into the country, the government, and

into any armies. This does, however, pose a risk since people affected by
M23 violence may begrudge the decision to grant violators amnesty and
may call for hars her punishment of former combatants. Thus, granting
amnesty may leave some citizens disgruntled with the government which

may lead to further rebellion.

DRC and M23 peace agreement

When rebels from M23 took control of territories in the eastern DRC,

most ly the city of Goma in late 2012, the groups Bactivity came more to

the attention of the international commu
alike. Thereafter, M23 withdrew from Goma and entered into peace talks

with the DRC government. 4% On 24 February 2013, 11 African states
signed a peace agreement which called for the DRC to implement security

refor ms and for external countries t o
internal affairs. 4! M23 was not a party to these talks, instead it was
involved in separate peace talks with the Congolese government in
neighbouring Uganda. These peace agreement negotiations concluded

that there would be no amnesty clauses and brought a period of
considerable serenity to the eastern DRC. 42 However, after six months

M23 once again attacked government forces in North Goma. 43 In
response, the DRC army launched attacks against M23, recapturing

Kiwanja and Buhumba. After several offensive attacks by the DRC
government, M23 surrendered and claimed th at they would seek a
political solution. Eventually, in December 2013 a final peace agreement

between the DRC and M23 was signed.

¥ Communi qu® of the Peace and Security Council 6
www.peaceau.org/ uploads/psc -455-comm -terrorism -nairobi -2-09-2014pdf.pdf ,

accessed 28 October 2016

0Jeffrey Genttleman 6Rebels Pull out of Strateg
http://www.nytimes.com/2012/12/02/world/africa/congo -rebels -withdraw -from -
goma.html?_r=0 , accessed 13 December 2016

“46African Leader s Sdalghh (DERECUVER)ewanevs.Em/a/

african -leaders -sign -deal -for-drc/1609673.html  , accessed 13 December 2016

26Any Peace Accord between Democratic Republic
Al'l ow Amnesty for War Crimes, Secwmistty wedwsmndaiel)
(2013), http://www.un.org/press/en/2013/sc11153.doc.htm , accessed 13

December 2016 .

36Rebels and army clash in DR Congo's Gomad (Al

http://lwww.aljazeera.com/news/africa/2013/05/2013520122150530895.html ,
accessed 13 December 2016
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The situation with M23 highlights a consequence of not being labelled a
terrorist group but rat her DRC dgovemrbemtl 6 gr
viewed the group as externally backed rebel groups, more emphasis was
put on Rwandan and Ugandan involvement in the internal affairs of the
DRC rather than the nature of the M23 attacks. In addition, if M23 had
been considered to be a terro rist group by the DRC, a UN or AU peace
agreement would not have been possible and the DRC government would
not have been persuaded to enter into political negotiations. This is
highlighted by the fact that the UN, AU and EU have not called for or
encourag ed political talks with (unofficially labelled) terrorist groups such

as Al-Qaeda or ISIS. However, simply not labelling the group a terrorist
group does not entirely mean that they are not held responsible for the
crimes they commit during their rebelling . This is underlined by the fact
that none of the peace talks included amnesty for war crimes.

Gédéon Kyungu Mutanga v. Landmark Trial case

Another case supporting the need for differentiation between terrorist
groups and NSAGs is Gédéon Kyungu Mutanga v. Landmark Trial case
Gédéon Kyungu Mutanga is the leader of the Mai Mai Kata Katanga
militia group which is linked to debates over the future political status

and independence of the Katanga region in the south -eastern part of the
DRC. 4 By November 2005 , the United Nations estimated that 150,000
people had been forced to flee their homes, thousands of women had been
raped and hundreds had been killed because of the activities of the
Katanga group. 4°

Mutanga had been brought to the military court of the g arrison of High -
Katanga in 2008. In 2009, the judges of the military court found him

guilty of crimes against humanity, insurgency and terrorism and
therefore, sentenced him to death. Another six defendants, including
Geédéon& wife, were also found guilty of crimes against humanity.
Fourteen defendants were convicted of insurgency, and three of them

were also convicted of terrorism. 46

“49Security Council, 6s Reportdé (2013)

http://www.securitycouncilreport.org/atf/cf/% 7B65BFCF9B -6D27 -4E9C -8CD3 -
CF6E4FF96FF9%7D/s_2013_433.pdf , accessed 13 D ecember 2016 .

%$90DR Congo: Militia Leader Guilty in Landmark T
website) (2009) , https://www.hrw.org/news/2009/03/10/dr -congo-militia -leader -

guilty -landmark -trial , accessed 13 December 2016 ;6 Kat anga: Fighting f ol
Congodscawmstho seceded (BBCOs website) (2013)
http://www.bbc.com/news/world -africa -23422038 , accessed 13 December 2016

446DR Congo: Militia Leader Guilty in Landmark T
website) (2009) , https://www.hrw.org/news/2009/03/10/dr -congo-milit ia-leader -

guilty -landmark -trial , accessed 13 December 2016
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As a consequence to these acts that the Mai Mai Kata Katanga group and

its members have committed, we can observe that altho ugh the group
has been labelled a rebel group, 47 the people affiliated with the group
have been found guilty of the act of terrorism which shows that the
correlation between rebel militias and terrorism might be possible.

This case, as well as cases previously discussed, demonstrate the need
to differentiate between terrorist groups, NSAGSs, rebel groups, and others.
There is indeed the need for more comprehensive and integrated
legislation on the international, regional, and national level. Universal
acceptance on definitions of both NSAGs and terrorism is essential, as
well. This would result in prosecuting the groups and individuals on clear
grounds without doubting their affiliation towards the group.

Conclusion

The study of non -state armed groups and terrorist groups provides an
explanation and evaluation of whether or not there should be
differentiation of the two groups. We used several examples of these
groups which currently operate in Central African region.

We first identified what the Cent  ral African region encompasses and how
we perceive it and use it in our work. Then we also adopted definitions of
non-state armed groups and terrorist groups.

This research paper also looks at the current counter -terrorism
legislation from the UN, the AU and individual states and tried to use the
problem of differentiation to evaluate their effectiveness.

The analysis of individual case studies
for differentiation between various groups such as terrorist groups, rebel

group s and NSAGs. The case of Kony et. al showed the need for a person,
who is a leading and founding member of groups such as the LRA, to be

found guilty and prosecuted for both the crimes the person committed as

well as the crimes the groups is accused of. Th e case of the DRC and M23
peace agreement shows the irrationality which arose when the rebel
group M23 was negotiating peace talks. If it were labelled as a terrorist
group, no kind of negotiations or signing of peace agreements would have

been possible. T he Gédéon Kyungu Mutanga v. Landmark Trial case is the
last real -life example which demonstrates that the correlation between

rebel groups and terrorism exists. This case also exemplifies the issues

of not labelling groups as terrorist groups. The reason i s that having the
group labelled as terrorist, each person linked to the group could be

46Security Council,ds Reportdéo (2013)
http://www.securitycouncilreport.org/atf/cf/% 7B65BFCF9B -6D27 -4E9C -8CD3 -
CF6E4FF96FF9%7D/s_2013_433.pdf , accessed 13 December 2016
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accused of committing acts of terrorism (collective responsibility) instead
of only several people directly proven to be responsible for the crimes
being prosecuted.

The studyof6s aim was to prove that differe
and NSAGs is essential. Cases previously mentioned demonstrate that it

is more than inevitable. Though the definitions are internationally agreed

upon, universal acceptance is missin g in this field. Universal acceptance

would avoid ambiguousness during the pr
and therefore also any other inconsistences that may occur when group

members or groups are prosecuted.
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THE UNTAPPED RES OURCES: THE ROLE OF THE CRIMINAL
JUSTICE SYSTEM WHEN DEALING WITH CHILDREN WHO
SYMPATHIZE WITH TERRORIST GROUPS AND/OR COMMITTED
TERROR -RELATED CRIMES. PREVENTION, PROSECUTION AND
RETURN
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1. Introduction

1.1. Children and Youth in the Criminal Justice System

When attempting to unlock the questions of preventing violent extremism

and its resultant crimes, it is crucial to examine some of the most
important concepts of crime prevention. Throughout the last few decades,
various approaches emerged from different authors as to which could be

the most effective way to combat criminal ac tivity. The work of
Brantingham and Faust ! is one of the most cited among the latest
research about the topic, with three main stages of prevention identified:
primary, secondary and tertiary prevention.

The first stage of prevention is closely connected to education and
spreading information about potential threats of crime. As the title
indicates, this paper gives emphasis to young people who sympathize

with terrorist groups and/or committed terror -related crimes. Bringing

the focus to individuals with h igh possibility of being radicalized and

committing terror  -related crimes is of crucial importance, as Gtertiary and

secondary prevention share in common a focus on what will inhibit
transition from radical 0?pThensecond stage of vi o | €
prevention focuses on developing programs specifically for certain groups

at risk, whereas tertiary prevention targets ahose who have already
succumbed to either criminali Wisigthe cri m
phase where the Criminal Justice System traditionally enters.

The role of the Criminal Justice System has long been essential in the
fight against terrorism, as the global threat to society is seen as one of

1 P. J. Brantingham and F.L. Faust, ©6A Conceptual Mo d &€timeo f Cr |
& Delinquency , vol. 22, no. 3, 1976.

2J. Liht and S. Savage, O6Preventing Violent Ext
Bei ng Musl i m B eJdourngl ofBBtrategic Sedurity, vol. 6, no. 4, 2013, p. 44.

3 D. Gilling, Crime Prevention: Theory, Policy, and Politics,  London, UCL Press, 1997,

p.4.

26



the major forms of violent crimes the international community is bound

to face with jo int action. However, much criticism was received in the

past regarding its effectiveness, emphasizing the shortcomings of its
rather reactive nature. The Criminal Justice System, being based
primarily on the institution of punishment, many times falls shor tin
dealing with perpetrators of violent crimes such as terrorists. As
Wallenstein putsit:  dThe goal of the terrorist is to do the terrorist act, not
necessarily to get away wt# Therefdieatheiwellg- d o n e
established practices of policing and prosecution might no longer be
sufficient. Consequently, many argue that the development of a more
proactive approach is needed in Criminal Justice; one that could go hand

in hand with the existing traditional methods. Proactive approaches give
great importance to cooperation with communities in which individuals

are at high risk of becoming involved in crime. The same attitude can be

examined in the proactive Criminal Justice System Theory of Hahn, who
introduced a three -pillar model based on ocexpanded concepts of
community policing, community -based corrections, and restorative

j ust ¥ Sueh.agpirations for coming up with proactive solutions, as well
as ideas about the possible ways intended at pu tting them into practice,
are especially important as far as juvenile delinquency is concerned.

When dealing with children within the Criminal Justice System, one

should not overlook the fact that childhood is in fact a very vulnerable

period insalpédrsond is considered to be
self-control has yet to be fully developed.
the possibility of tending towards misbehavior and acts of delinquency

slowly increases. ¢ If we insist on developing a mai  nly proactive approach

and wish to give more importance to preventive methods, a different

justice response to young people involved in terrorist activities is needed.
Nevertheless, according to Loeber and Fa
the juvenile a nd adult justice systems have become more intertwined and

more juveniles are processed in tthies adu
essential to come up with ideas on how children who have been involved

in terror -related crimes could be held accountable for their actions 0

without undermining their protection. 8 Apart from that, possible ways of

4 M. Wal |l enstein, 6The Big Chill: First Amendmen
Terror &, in G. Andreopoul os, R . IntBreatiomake Crmtinala nd J .
Justice: Critical Perspectives and New Challenges , Berlin, Springer Science +
Business Media, 2011, p. 91.

5 P.H. Hahn, Emerging Criminal Justice: Three Pillars for a Proactive Justice System
Thousand Oaks, California, Sage Publications, 1998, A nnotation.

6 R. Loeber and D.P. Farrington,  From Juvenile Delinquency to Adult Crime: Criminal
Careers, Justice Policy, and Prevention,  Oxford, Oxford University Press, 2012.

7 Ibid., p. 8.

8R. Brett, 6Juveni-terjyosi s me an Disaonarmebtdaoruenn,d ,
vol. 3, 2002, p. 35.
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prevention should be taken into consideration, with regard to both youth
at risk of being radicalized or who have already joined a terrorist group.

Effective prevention and de -radicalization strategies require a thorough
knowledge of how the existing measures are implemented to identify
possible gaps and room for improvement. However, several recently
published studies of the EU Member States appear to include actors from
only one specific field in their investigation, without providing an overview

of how different stakeholders cooperate and interact to implement the
adapted counter -terrorism laws and regulations of the Criminal Justice
System. Therefore, this r esearch aims to consider actors from both
governments and civil society organizations. Focusing on Austria and

Italy, relevant data will be collected using interviews carried out among
people with different expertise, to analyze the extent to which new law s
and regulations in relation to terrorism are implemented in different EU
Member States.

Therefore, the following questions will be addressed:

1 How do the criminal justice systems of the EU Member States Austria
and lItaly collaborate with civil society w hen dealing with minors who
sympathize with terrorist groups and/or have committed terror -
related crimes?

I What are the national peculiarities of the prevention and de -
radicalization measures which proved to be successful and how can
they be improved when the human rights of the child are threatened?

1.2. Terrorism and radicalization: The poststructuralist
securitization theory

The analysis conducted in this research is based on the securitization
theory which derives from the poststructuralist approach. Securitization
represents the intersubjective agreement on an existential threat, which

must be identified, and dealt with immediately. Tackling the issue by
extraordinary means, counter -strategies may also cross the line of
legitimacy to maintain peace a nd security, including the violation of
treaties and the waging of war. Moreover, according to the Copenhagen
School 9, securitization is to be seen as a socially constructed process
through which both the existential threat and the threatened object are
recognized, resulting in the latter being considered worthy of protection.

As terrorism and radicalization can be categorized as existential threats
to peace and security, the securitization theory can thus be seen as an

9C. Charrett, O6A Critical Application of Securi
Nor mative Dil emma of Writing Securityd, Barcel o
9-10, https://dialnet.unirioja.es/descarga/articulo/55 69613.pdf , accessed 28

October 2016.
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appropriate framework to analy  ze the phenomenon. In order to counter
named global challenges both at the national and international level, a
variety of extraordinary measures were developed internationally,
whereas national security policies have been changed and adapted to
address all issue s related to them. As there is no limit as to what can be
securitized, it is crucial to use an appropriate narrative while dealing with

global challenges such as terrorism and radicalization; especially when

they pose a threat to groups of society who are deemed to be vulnerable
and worth protecting, such as children.

The poststructuralist securitization theory identifies terrorism as a
socially constructed threat, resulting in states strengthening their ties

both internally and externally to counter it. S ince radicalization of young
people & especially minors who are considered to belong to named
vulnerable groups worth protecting 0 tends to lead towards terrorism, it
poses a potential threat to peace and security. Signs of radicalization
demand immediate attention and the implementation of both prevention
and de -radicalization measures to protect children and their human
rights by all available means.

1.3. International solutions

Cooperation at the international, national and regional level is a crucial

prec ondition in order for counter  -terrorism measures to be effective. The
United Nations Office on Drugs and Crime (UNODC) will be the focus of

the research in this regard, as it plays a significant role in providing legal

and technical assistance to the Membe  r States of the United Nations. 10

The most recent Resolution 2250 (2015) 11 unanimously adopted by the

Security Council, urged Member States to consider setting up

mechani s ms whi ch woul d dOincrease t he r
decision -making at all levels 0 . The quickly developing
technologies make it easier for terrorist organizations to reach and recruit

juveniles, which leads to the common commitment of the UN Member

States to cooperate and Oprevent terror
communi cations and resources to inetThee su
Resolution highlights the importance of tackling the circumstances of

radicalization which, according to the World Programme of Action for

10 UNODC, The United Nations Office on Drugs and Crime and Terrorism Prevention,

[website], https://www.unodc.org/unodc/en/terrorism/index.html , accessed 9

August 2016.

1Security Council, ©0Resol utnieofinteda@iénal pe2ce and . Mai nt
s e ¢ ur WNS@Rj 2015, http://lunscr.com/en/resolutions/2250 , accessed 7 August

2016.

12 1bid., p.2.
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Youth 13, might be the result of social, economi ¢ and cultural conditions.
Therefore, the main message of the Resolution is to encourage Member
States to create a suitable, supporting, and non -discriminatory
environment for the children, while implementing activities which aim to
prevent violence, reinf orce mutual respect and social cohesion, and
educate them to constructively engage in society.

Furthermore, the World Programme of Action for Youth 14 encourages
youth organizations to develop training programs on communication

skills, with a focus on avoi  ding any kind of violent language. In addition,

the Report of the Secretary -General on the Plan of Action to Prevent
Violent Extremism 15 recommends Member States to support the
reintegration of children and young people who were involved in terrorist

activi ties, and to promote education programs which take into account
relevant democratic values, social and cultural diversity, civic education,

soft skills, critical thinking, digital literacy, and tolerance.

The Committee on Social Affairs, Health and Sustainable Development of

the Council of Europe ¢ has adopted Resolution 2103 (2016) which states

that &he phenomenon of d&ome-gr own & radicalisati on
significant increase in recent years. Young people, including many

minors, sensitive to ideolog i ¢ al di scourse and the ap
soci al purposed offered to them by radic
extremist movements involved in violent conflict, for example in Syria and

Il ragq, and carrying out terrori st rgencyt s, i
of the problem was highlighted in the reaction of the President of the UN

General Assembly, Mogens Lykketof tleveldur i
Thematic Conversation on Children and Youth affected by Violent

Extremi smé, whi c h3June @K.6 }p. Hastated thahchildren
suffer from terrorist groups® activities
of terrorist acts or easy targets for radicalization due to their vulnerability.

13 United Nations, World Programme of Action for Youth , 2010, p. 36,

http://www.un.org/esa/socdev/unyin/documents/wpay2010.pdf , accessed 9
August 2016.

14 1bid, p. 33.

15 UN Secretary -General, Plan of Action to Prevent Violent Extremism, A/70/674 ,
2015, p. 16, Available from  http://www.issat.ch/Learn/Resource -Library2/Other -

Documents/UN -Secretary -General -s-Plan -of-Action -to-Prevent -Violent -Extremism ,
accessed 7 August 2016.

16 Council of Europe, Preventing the radicalisation of children by fighting the root
causes, Committee on Social Affairs, Health and Sustainable Development, Doc.

13778, 2015, http://www.refworld.org/docid/58373dae4.html , accessed 6 August
2016.

17 UN News Centre, UN urges prevention efforts to address threats of violent

extremism to children and youth,  [website], 2016, http://www.un.org/apps/news/
story.asp?News|D=54133#.V6mMWstflaS , accessed 9 August 2016.
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Since the magnitude of the problem has only recently escalated, bi nding
UN conventions specifically addressing the topic of the radicalization
processes of children and people under 18 have yet to be implemented.

2. State of the Art Analysis: Counter -terrorism and -radicalization
policies in Austria and Italy

2.1. Austria

Due to a variety of terror -related incidents which have occurred in
European countries in recent years, Austria & Federal Office for the
Protection of the Constitution and Counter -Terrorism (Bundesamt fur
Verfassungsschutz und Terrorismusbekampfung , BVT) argued that the
number of citizens engaged in violent extremism and radicalization,
specifically in Islamist terrorist groups, continues to rise and thus must

be seen as posing a heightened threat to Austria. As of 2015,
approximately 259 Austrian foreign fighters have been estimated, with 79
having returned to Austria, and hundreds of people, including juveniles
under the age of 18, have been accused of being members and/or active
supporters of terrorist organizations. 18

By taking over the Chairmanship of the OSCE in 2017, Austria assumes
the responsibility of fostering security and stability in Europe, becoming

a key player in facing challenges relating to conflict prevention, post -
conflict rehabilitation and the fight against transnational threats to peac e
and security such as terrorism and radicalization. The Austrian Ministry

of Foreign Affairs has announced in this regard that the development of
preventative, counter - and de -radicalization strategies is the highest
priority of the Austrian Chairmanship, with special emphasis on assisting
public security and peace around the world. 19

In order to counter ideologically and politically motivated radicalization

in different contexts, Austria has deepened the general effort in
establishing and improving effect ive countermeasures by creating a
strong network of numerous policy -makers, academics, practitioners and
frontliners from a wide range of institutional disciplines in this field. In
addition, the country seeks to intensify and foster its cooperation at the
international level, particularly within the European Union (e.g. the

18 Bundesamt fur Verfassungs  schutz und Terrorismusbekampfung,

O0Ver fassungsschut2015,er25,c http:/wand.dmbgd.at/205/, accessed

3 August 2016.

19 Bundesministerium fiir Europa, Integration und AuReres, Bundesminister Kurz:

aKampf gegen Radi kal i si aesdstegeichifclsen @ZE Weorr psu rt kzte s 0,
[website], 2016, https://www.bmeia.gv.at/das -ministerium/presse/aussendungen/
2016/07/bundesminister -kurz -kampf -gegen-radikalisierung -als-schwerpunkt -des-
oesterreichischen -osze-vorsitzes/ , accessed 5 August 2016.
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Radicalisation Awareness Network), with various research and
educational institutions as well as intelligence and security agencies.

2.1.1. Legislative and security measures in response to terrorism

Following the approach of de -radicalization and prevention, Austria has
developed security, legislative and preventive measures in order to
provide capacity building and legal assistance in the global fight against
terrorism. However, the  increasing awareness of the phenomenon as a
transnational threat to peace and security has added new perspectives to
controversial debates about the ways in which the EU Member States
shall protect human rights, including the rights of children, while
coun tering violent extremism. As the main sponsor of the Resolution

OHuman rights in the administration of
at the UN General Assembly and the UN Human Rights Council, Austria
considers the rights of the child to be a priori ty of its human rights policy.

To contribute to the Post  -2015 Development Agenda of the UN, the rights
and needs of children are taken into account in all activities and
programs of the country, with special emphasis on the protection of
children and juven iles within the Criminal Justice System. 20

In the context of terrorism and radicalization, the protection of young

people ultimately addresses the prevention of radicalization among
minors as well as the re -socialization of young foreign fighters and
sympa thizers of violent extremist groups. This includes special
evaluation and treatment of youth crimes, resulting in the maximum

prison sentence for terrorist association 21 instruction and provocation to
commit terrorist acts, as well as the approval of terro rist activities 22,
These are usually cut in half if the suspect is between 14 and 18 years

old and thus considered a O0j¥dvenilebod

In addition, the Austrian Parliament passed a piece of counter -terrorism
legislation in December 2014 which ~ , for instance, states that minors are
not allowed to leave the country when suspected of voluntarily
participating in violent extremist activities abroad unless they have
received parental permission. As a last resort, young people may be
prevented from j oining an armed group engaged in criminal activities
outside the country by confiscating their passports and/or removing their

20 Bun desministerium fiir Europa, Integration und AuReres, Rights of the Child,
[website], 2016, https://www.bmeia.gv.at/en/european -foreign -policy/human
rights/priorities  -of-austrian -human -rights -policy/rights -of-the -child/ , accessed 3
August 2016.

21 § 278b Abs. 3 StGB
22 § 282a StGB
23 § 5 JGG StGB
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Austrian citizenship if the youth offender has a dual nationality. 24 Both

juveniles who are suspected of having undergone a radica lization process

and/or have already returned from gihaddé (holy war) are
the BVT, which seeks to protect all minors by preventing them from

committing violent acts or posing a threat to society and themselves. 2
However, despite the attempt to respect the childrends

human rights in this regard, some of their rights such as the freedom of
expression and the right to privacy appear to be at risk of being violated,

which raises questions about the extent to which the government shou Id
interfere when their actions may stifle the rights of the population.

The main focus of the adopted legislative and security measures is to

provide professional support and re  -settlement into the social
environment before, during and after detention in order to guarantee the

mi norsd safety. I n practice, however, th
of law as well as to the implementation of human rights and thus must

be improved to bring them into compliance with human rights standards,

specifically w ith the rights of the child.

2.2.  ltaly

The Italian Constitution 26 does not contain any provisions referring to the

limitation of fundamental rights in order to face security challenges.

However, when it comes to terrorism and international threats, the

Parliament can enact so -cal |l ed Oo0emergency | egi sl ati
example of counter -terrorism legislation is the law  -decree n. 144/2005 %

which facilitates detention of suspects, mandates arrest for crimes

involving terrorism and expedites procedures for expelling persons

suspected of terrorist activities.

In 2015, the government drafted a new piece of legislation to amend the
Criminal Code on counter  -terrorism. 28 A key aspect of the new legislation

24 United States Department of State, Country Reports on Terrorism 2015 - Austria,

[website], 2016, http://www.refworld.org/docid/57518ddd12.html, accessed 7

August 2016.

25 Bundesministerium fir Justiz, Islamistische Radikalisierung , [website], 2016,
http://jugendundrecht.at/islamistische -radikalisierung/ , accessed 8 August 2016.
%Constitution Net, O0The Constitution of the Ita
http://www.constitutionnet.org/files/Italy.Constitution. pdf , accessed 4 August

2016.

27 Confirmed into statute law n. 155/2005, Urgent measures against international

terrorism.

28 Counterterrorism measures approved by the Italian Government; Mini st ero Del | i
Interno, Misure piu dure contro il terrorismo. Approvato il dl che colpisce i foreign

fighters , [website], 2015, http://www.interno.gov.it/it/notizie/misure -piu -dure -

contro -terrorismo -approvato -dl-colpisce -i-foreign -fighters , accessed 5 August 2016.
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is to strengthen police surveillance powers and process personal data.

Furthermore, the preamble mentions the need for imp

punishment framework for individuals or groups involved in acts of
terror 30, and several authorities are assigned with the necessary
capabilities to counter terrorist recruitment, radicalization to violence,

and networking. 3!

Concerning the rights of children, Italy constitutes a good legislative
example with regard to the transposition of international standards. The
of t he 0be $tappeansttoche thesbasisofthe t h e

principle

Italian Juvenile Justice System.

criminal responsibility can be arrested, detained and imprisoned. This
means that children are drawn at an early age into Criminal Justice
Systems that can stigmati  ze them and damage their long  -term prospects

and opportunities

Although the principle of non  -discrimination is formally and extensively

recognized in the Italian legal system, both in the Constitution

legislation 35, its actual implementation is less consistent. In some
circumstances, children suffer discrimi nation precisely because they are

ounder age

6: for example, when chi

to be heard in respect to decisions which affect them directly 36,
Almost 25 years after ratification in 1991 of the Convention on the Rights

of the Child (CRC)

in Italy, one of the main challenges facing its

29 D. Figueroa, ltaly: Updated Legislation on Fight Against Terrorism

http://lwww.loc.gov/law/fore ign-news/article/italy  -updated -legislation -on-fight -
against -terrorism , accessed 6 August 2016.

]l talian Ministry ofetnoersmrmeaf€ouaser
http://www.interno.gov.it/sites/default/files/allegati/10_febbraio_slides_antiterrori
smo_mininterno.pdf , accessed 7 August 2016.

31 United States Department of State, Chapter 2. Country Reports: Europe Overview
2014 [website], 2014, http://www.state.gov/j/ct/rIs/crt/2014/239406.htm ,

accessed 4 August 2016.

32 Convention on the Rights of the Child (CRC), Art.2, [website], 2002,

http://www.ohchr.org/en/professionalinterest/pages/crc.aspx

2016.

, accessed 3 August

33 This legal philosophy is very influenced by the Constitutional Court, which in
various sentences has reiterated that the best interest of the child and reintegration
into society should always be considered before the punitive power of the state. A
restor ative approach to juvenile criminal justice is therefore encouraged, rather than
a coercive one; Available from  http://www.cortecostituzionale.it/ricercaFulltext.do
accessed 5 August 2016.

34 According to article 3, Italian Constitution.

35 For example, law 205/93 (Mancino) and law 40/98 (Turco, Napolitano),

from http://lwww.gazzettaufficiale.it/ , accessed 7 August 2016.

36 CRC Working Group,

The Rights of Children in Italy. PERSPECTIVES IN THE THIRD

SECTOR Supplementary Report to the United Nations , Chapter Il, 2009, p. 13,
http://www.gru  ppocrc.net/IMG/pdf/italy_ngowg_report GRUPPO_CRC_EN_.pdf ,

accessed 7 August 2016.

34

29

roving the criminal

33 Neverthele ss, children above the age of

34 and in

dr en

, [website], 2015 ,
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implementation is the fragmentation of competencies and functions
between different institutions working with and for children 37,

2.2.1. Unaccompanied minors in Italy (UAM)

As the aim of this paperist o investigate the role of the Criminal Justice

System when dealing with children who are suspected to or have already

committed terror -related crimes, the case of Italy is worth investigating,

as unaccompanied minors 38 represent a very complex aspect of the
countryd®s migratory phenomenon. Accordin
of June 2015 39, at least 3,358 children have arrived without family or

guardians since the beginning of the year. The link between the reception

of unaccompanied minors, their integratio nin society, and the prevention

of radicalization is of particular interest in this regard.

In order to cope with the current increasing migratory phenomenon, Italy
adopted a new law -decree on 30 September 2015 40 which entitles minors
to special services within the reception system. M oreover, the law
provides a more structured national reception system by setting out the
modalities of first -line and second -line reception as well as a control and
monitoring mechani  sm for the management of reception centers. In Italy,
children under 18 cannot be expelled or deported and the police must
inform the authorities of the Juvenile Court as soon as possible of their
presence.

An unaccompanied minor in Italy has the right: n ot to be expelled; to be
housed in age -appropriate facilities; to have a guardian 41 who will help
while in Italy (in particular with the procedure of international protection);

37 |bid, p. 8.

38 According to the Decree of the President of the Council of Ministers No 535/1999,

Article 1, |l aying down the ORegul ati omgnon t he t
Minors (in brief CMS), in conformity with Articles 33(2) and (2 -bis) of the Legislative

Decree No 286 of 25 July 19986, in Iltaly UAM re
Italian or other EU citizenship, has not applied for asylum and is, for any reaso n,

within the territory of the State without care or representation by their parents or

other adults who are |l egally responsible for th
Accorinti, Unaccompanied Foreign Minors in Italy: Procedures and Practices, Review

of History and Political Science , vol. 3, no. 1, 2015, p.60.

39 Save the Children. News on Italy, Thousands of Vulnerable Unaccompanied
Children Arriving on Mediterranean Rescue Boats, [website], 2015,
http://www.savethechildren.org/site/apps/ninet/content2.aspx?c=8rKLIXMGIpl4E
&h=9241341&ct=14727687 , accessed 9 August 2016.

40Gazzetta Ufficiale, Decreto legislativo 142 , [website], 2015,
http://www.gazzettaufficiale.it/atto/serie_generale/caricaDettaglioAtto/originario?at
to.dataPubblicazioneGazzetta=2015 -09-15&atto.codiceRedazionale=15G00158&
elenco30giorni=false , accessed 8 August 2016.

41 Pursuant to Article 343 of the Civil Code, Availab le from:
http://www.jus.unitn.it/cardozo/obiter_dictum/codciv/Lib1.htm , accessed 5
August 2016.
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to search for his/her family (all the information needed will remain
confidentia [); to attend public schools.

Police Authorities must undertake an initial age assessment 42 and should
report the presence of the minor to the Ministerial Directorate, the Public
Prosecutords Office at the Juvenile
Further more, the police have to check the availability of reception
facilities within that district. If there is no availability, they immediately

inform the Public Prosecutords Office

the Ministerial Directorate to indicate whic h facilities they may contact
for prompt reception. These reception facilities, called bridge facilities, are
located all over Italy and take care of the initial phase of reception only 43,

3. Methodology

Following the qualitative approach, two social research methods from the
qualitative paradigm were chosen based on the extent to which they can
contribute to the research. To gain qualitative information about
experiences and views of people engaged in the field, expert interviews
were carried out. Mor eover, a semi -structured format of the interview
based on a topic -guide and previously discussed opened questions 44 is
considered as most appropriate for collecting information, as it gives the
interviewees the opportunity to reveal more details of relevanc e connected
to their positions and functions.

Due to the possibility of approaching experts from different fields within
the time available, the EU Member States Austria and Italy will be focused

on in the research. Overall, four interviews were conducted in each
country, with most of the interviewees being engaged in a variety of
organizations and institutions related to security and counter -terrorism,

and to some extent having knowledge concerning the Criminal Justice
System of their country. Moreover, t  aking into consideration the crucial
role of civil society and actors who are relevant for de -radicalization and
prevention work in particular, individuals from schools, NGOs and advice
offices involved in such processes were chosen as interviewees to
comp lete the research. This approach allows the research group to
analyze similarities and differences regarding legislations and strategies

of prevention and/or de  -radicalization between nations, and if or to what
extent their practices differ from the UN res olutions in relation to
terrorism as well as the Convention on the Rights of the Child.

42 |talian Constitution, Section 54; Law 56/2003 Section 7.

43 M. Giovannettian d A. Caldarozzi, Rapporto annuale del sistema di protezione per
richiedenti asilo e rifugiati. Anno 2010  -2011, Roma, Cittalia -SPRAR, 2011, Available
from http://www.sprar.it/wp -content/uploads/2016/12/Rapporto_Annuale_
SPRAR_2010_2011.pdf, accessed 6 Augus t 2016.

44 See Appendix 1.
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In order to cover all the content relevant for the research questions of the

investigation, the interview questions are constructed in a way in which

they not only gen erate long answers, but can also be adapted to the
interviewees individually. Based on their positions in the field 45 only
guestions relevant to the personds speci
be used to generate the data of the research.

Since all in terviews are conducted in German and Italian, transcripts of
the interviews cannot be provided. However, for each interview a
summary with all relevant information was generated and translated in
order to facilitate the understanding of the content 6,

Foll owing the framework of the qualitative paradigm, the Qualitative

Content Analysis is used in order to identify and adequately describe the

main themes of the proposed interviews. The themes analyzed will be

categorized in a way in which the similarities an d differences of
implemented prevention and de  -radicalization measures in both Austria

and Italy are underlined clearly. Moreover, the categories will address the

extent to which the adapted | aws and | e
Criminal Justice Syst ems have been put into practice at national level in

order to give an appropriate response to terrorism and radicalization.

4. Interview Analysis

The questions raised at the beginning of the research refer to an
extremely complex subject, which must be addressed at different levels.
Finding the right answer means that every important aspect must be

taken into consideration. Therefore, the interviews needed to be analyzed
in a way in which it is possible to highlight the crucial processes related

to the topic. The categories for the analysis were identified accordingly.

4.1. Radicalization

A vital factor and recurring theme during the interviews was the process
of radicalization. The interviewees elaborated on it without exception,

which leaves no doubt that understanding the undercurrents of
radicalization processes is of crucial importance when dealing with
minors who are at risk or have already been i nvolved in terror -related
crimes.

45 |.e. they either work with radicalized minors directly or tackle the phenomenon
through a scientific approach only
46 See Appendix 2 and 3.
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4.1.1. Risk factors and main tendencies

The recognition of social inequalities and discrimination can be observed

as a basis for radicalization in the case of Austria. According to the

experts interviewed, tremendous threat lies in not making efforts to

guarantee that all young people receive the same opportunities regardless

of their ethnic and social background. Conscious steps in this regard are

highly recommended, as 0soci al excl usi
determining fa ¢t or s which recruiter s¥ Moadver, adyvV
other common reasons for young men and women turning towards

radicalization could be identified during the interviews, such as the need

to belong to a group and to change their living conditions entirel y.

Furthermore, some of the experts stressed that prison increases the
possibility of becoming radicalized, thereby stressing the urgency to come

up with a different Criminal Justice response. Minors in prisons are at

risk of delinquency if they do not receive the proper assistance and
protection they need as children.

While examining whether there is a gender gap in terms of radicalization
motives, the experts came to the conclusion that, in most cases, young
women join Islamic extremist groups to get married, or to reject their
patriarchal families due to the feelings of injustice and oppression
compared to their brothers. Other women aim to play a supportive role

for their relatives, who are already fighting in Syria, and feel that their
actions are i mportant and meaningful. Key drivers for young men which
differ from those of women are the experiences of heroism as well as the
possibility of committing acts of violence freely and without limitations,

as it is deemed to be legitimate in their radical i deology.

Based on the interviews carried out with Italian experts, the children of
migrants and refugees are considered one of the most vulnerable groups
when it comes to radicalization. On the one hand, it is due to their young

age and the fact that in m any cases they are unaccompanied: As
unaccompanied minors without a responsible adult looking after them,

they can easily become influenced by external forces. On the other hand,
even if they arrive with their families, there is a great amount of instabili ty
to face in their lives. The lack of education and the absence of a normal
school cycle is recognized as a major threat to an appropriate
socialization process. Because of their repeatedly interrupted studies,
migrants and refugee children might not be a ble to receive the support of
the community, which is crucial at such an early phase of human
development and otherwise provided by the education system.

47 Interview with Mr. A., Former Consultant/Trainer at DERAD, Beratungsstelle
Extremismus.
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4.1.2. Offered opportunities and a sense of belonging

Apart from underlining the role of external factors w hich contribute to
the radicalization of minors, many of the experts drew attention to the
importance of identifying the motives of young people for turning towards

radical groups. One of the most common motives mentioned by the
interviewees in this regard is the lack of a sense of belonging: In many
cases, young people who are socially excluded and marginalized are
looking for an identity and their place in society, with many of them not
receiving enough opportunities to gain a perspective in life. It is t his
problematic situation which extremist groups take advantage of,
providing opportunities and a sense of belonging to their group in order

to recruit them. By making conscious efforts to satisfy the needs of the
groups most vulnerable, Austria and Italy aim to effectively counter the
yout hdés insecurities resulting from nega
and economic environment.

4.2. Prevention/De -radicalization

The relevance of a prevention -based approach was highlighted during
almost all of the interviews. Most importantly, preventing the process of
radicalization and, in the event that it is already underway, de -
radicalization measures are needed to prevent or counter acts of violence
and extremist behavior.

4.2.1. Cooperating actors

Out of the five main components identified within this category, the first
one is related to the collaborating actors whose role is essential
throughout the process.

Regarding the actors cooperating in Austria, there is a significant amount

of collaboration between all institutions related to the Criminal Justice
System, civil society organizations as well as education authorities and
schools. Actors who work together  with the aim of accurately addressing
the root causes of violent extremism and radicalization are thus
contributing to early detection and prevention. Austria has developed and
enhanced a variety of preventative measures in different fields, such as

theprovi si on of professional advice by the
advice and information center O0Beratungs
many workshops to assist prison chaplains, police officers, teachers and

youth and social workers in identifying s igns of radicalization. It appeared

in this regard that there is a great demand for these types of cooperation.
For instance, as one of the interviewees 48 pointed out, even after the

48 |nterview with Mr. A, Former Consultant/Trainer at DERAD, Beratungsstelle
Extremismus.

39



dissolution of one of the associations providing the workshops, he still
receives requests from schools very frequently. Moreover, since
radicalization in prisons is considered a serious threat, relevant actors,
who are in contact with radicalized individuals or individuals at risk, are
involved in prevention and de  -radicalizati on work.

Regarding Italy, there is cooperation mainly between the executive and
judiciary branches as far as counter -terrorism is concerned. What
emerges from the interviews is that even if the criminal code is effective,
more actors should be involved i n the prevention process, especially
communities and law enforcement agencies, for it to be successful.
Further collaboration can be observed between actors who work with
migrants and refugees. For instance, schools with a significant number

of children wi th migration background develop tailored projects which
concentrate on preventing children from dropping out of the school
system. Moreover, refugee centers collaborate with first aid and the
judicial system, noting that the involvement of actors specializ ed in
dealing with children is of crucial importance.

4.2.2. Target groups

Concerning the target groups, Austrian experts emphasized that no real
changes can be achieved by only addressing young people at risk of
becoming radicalized; the involvement of civil s ociety and the social
environment of the youth is equally important. Throughout prevention

work, family members and relatives are included to a great extent when

first signs of radicalization are recognized. Apart from that, through
offered training progra ms and workshops, all citizens and relevant actors
have the opportunity to be educated about not only the threat of
extremism and radicalization, but also foreign cultures and religions in a
positive setting.

Similarly, schools play a significant role dur ing the prevention process in
Italy, as they focus mainly on minors and young adults. The projects
connected to state schools mostly aim at fostering the integration process

of children through language courses and cultural mediation.

When it comes to the Criminal Justice System, returnees accused of
having committed terror -related crimes are monitored as a form of
prevention, and suspects, especially those who are still minors, receive
permanent support.

4.2.3. Prevention approach

The prevention approach  observed in Italy is based mostly on integration,

with special focus on migrants of all generations. There is a tendency to
recognize young migrants as the most vulnerable group. Given their age,

there appears to be great potential for success when it come s to
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prevention. The most successful examples are when sufficient efforts are
made and institutions and civil society manage to work together: schools,
the law enforcement agencies, the city council, the government and the
judicial system.

When it comes t o Austria, educating not only the vulnerable group, but
the Austrian population as a whole appears to be a central element.
Prevention work is based on efforts to reduce stereotypes and prejudices
regarding the Muslim community. On the one hand, negative m edia
portrayals often prevent the non  -Muslim population from approaching
citizens with Muslim background with empathy. On the other hand, given

the negative experiences of social exclusion among minorities, young
people specifically tend to associate only negative notions with the
Western world. This limited way of thinking obstructs communication
between all groups of society, which eventually results in radicalization.
Consequently, the prevention approach is designed in a way in which an
inter -religious and inter -cultural dialogue is promoted and the needs of
young people receive immediate attention in order to contribute to the
global efforts to foster (re  -)integration and counter terrorism.

4.2.4. Preferred means to achieve goals

The states investigated int  his study have many methods in common, yet
they also have their unique qualities, each of which might stem from their
national and cultural particularities and should thus be addressed.

Austria focuses on solving the root causes of radicalization of young
children, which are mainly feelings of exclusion and no favourable
prospects in their unsatisfactory life, by offering them economic
prospects, proper education, protection, supervision, therapy and
permanent support (during trial and prison sentences and very
importantly also by means of rehabilitation afterwards), with an
emphasis on establishing relationships in order to help them find a place

in society. Moreover, Austria is committed to providing professional
advice through a daily telephone helpline a nd even personal
consultations if needed.

I'talyds methods concentrate on preventin
system, which is seen as the first crucial step in becoming part of the
society. Integration through school is being accomplished through
diversified learning modules, which are tailored to individually address

the different needs and interests of the minors, offering them the
opportunity to join activities such as theatre and dance classes, language
courses, workshops, counselling, and cultur al mediation. Moreover, Italy
has undertaken very important updates of the criminal code in 2015 and

2016 which introduce an increased prison term for those who are
recruited to commit acts of terrorism (now up to 6 years), and severely
punishes those who organize, finance or promote travel for the purpose
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of performing acts of terrorism. These new laws underline the parallel
work of the executive and judiciary branches when it comes to countering
terrorism.

Both countries seem to recognize that strengthen ing cooperation with
civil society is crucial. In order for prevention to be effective, civil society
organizations, the government, the police, schools and families should
become involved. Therefore, training programs should be implemented
and carried out  so that every actor is aware of how to deal with this issue.

Moreover, minors and all relevant actors and stakeholders should have
access to information regarding extremism, jihadism, radicalization,
integration, and democracy. Such sensitization would f oster high levels
of reflection on the topic, reduce fears and insecurities and deconstruct
prejudices and stereotypes. In addition, they would encourage the
population to participate by helping them to develop a feeling of solidarity

and respect towards e ach other, and by preventing minors from feeling
marginalized and socially excluded.

4.2.5. Difficulties and gaps

One of the main problems reported by experts from both countries is the

lack of funding and financial support from the government, which would

be necessary to increase the sustainability and comprehensiveness of
prevention measures. The attendance of only one workshop or lecture is
not sufficient; long -term care and support for minors are required in
order to achieve significant results. Another gap is the lack of a gender -
specific approach, as many preventative measures have the problematic
tendency of tar geting only young male migrants, making it difficult for
young women to be part of the prevention process.

A more holistic approach to prevention, which focuses on all types of
extremism and radicalization instead of merely paying attention to
Islamic rad icalization, and which is directed toward all kinds of groups

at risk of committing acts of violence, including young women, is needed

for preventative measures to be successful. Furthermore, experts in
similar areas (e.g. right -wing extremism) could provi de support and
expertise and should thus become involved.

4.3. Human rights

Implemented preventative and de  -radicalization measures must comply

with the rule of law and shall never conflict with the human rights of the

children. However, the extent to which t|
human rights can be legitimized whil e implementing such measures

depends on how far the juvenile may pose a threat to society. Although,

in Austria, no cases of violated children rights have been reported so far,

such possibilities have to be taken into consideration: for instance,
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protectiv e measures such as the protection against violence could be at

stake; even the act of arresting a person can be very violent and threaten

the right of protection of a child. Moreover, the right of privacy can be

threatened, although the police and executiv e branch of government are

only allowed to monitor them in case of adjudication. Therefore, it is
Austriads main priority to ensure protec
radicalization. To this end, some of the interviewees strongly encouraged

the adoptio n of the legislation mandating that when a suspect is a minor

they are not portrayed or treated as any other type of terrorist.

In ltaly, granting collective security while protecting human rights is one

of the fundamental principles when dealing with co unter -terrorism.
Nevertheless, the measure of expulsion appears to be very difficult, as the
executive branch is not submitted to the same rules as the judicial one

when collecting evidence. In addition, the suspected terrorist is sent back

to his or her ¢ ountry of origin where law enforcement is well -known for
not respecting human rights, which risk indirectly committing torture

when expelling alleged terrorists. Criminal law is the branch of the
judicial system where human rights could be protected the mo st: the
existence of evidence can be re -examined and the suspect can be freed if
such evidence does not show any subsistence. However, certain issues

can occur when dealing with freedom of speech or freedom of religion,
especially when it comes to publici  nstigation of or apology for any felony
related to terrorism (e.g. glorifying terrorist acts that have already been
carried out). Therefore, this is yet another area where human rights could

be endangered.

5. Conclusions

The aim of this paper was to give an overview of the role of the Criminal
Justice System and civil society while dealing with children who
sympathize with terrorist groups and/or committed terror -related crimes,
focusing on the question of whether or not counter -terrorism measures
adequate ly adapt to the needs of minors, which challenges can be
identified, and how they could be overcome.

After analyzing the legal framework at the international level, the authors
have proceeded by addressing the ways in which two EU Member States,
Austria a nd Italy, have implemented international laws and changed

national legislation in order for counter -terrorism and preventative
measures to be effective. Considering the fact that children are often
overlooked as distinct right holders, especially when it ¢ omes to migration,

a number of interviews with different experts were conducted in order to
identify which preventative measures proved to be successful and which
required improvement.
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One of the main challenges detected is the fragmentation of competenc ies
and functions between different institutions working with and for
children, and at the same time the importance of prevention programs

which encourage dialogue and cooperation between the different
stakeholders.

While analyzing the interviews, common reasons for the radicalization of
young women and men were identified, as well as the crucial need of the
involvement of civil society throughout the whole de -radicalization and
prevention process. Moreover, significant gaps in terms of funding were
recognized, especially regarding training programs for teachers and police

in Italy and for long  -term support for minors in Austria.

One aspect which does not appear to receive particular attention is the
gender -specific approach of prevention measures, althou gh the reasons
for young men and women becoming radicalized can differ significantly.

In addition, the need for a more multidimensional approach to prevention

was identified, focusing on all types of extremism and radicalization and
directed to all kinds o f social groups. Despite acknowledging that every
minor has individual motives and unsatisfied needs which lead them to

turn towards radicalization and that therefore each minor needs to be
treated individually, preventative measures tend to target young m en
with migration backgrounds rather than including minors of all ethnic

and social backgrounds, genders, and religions. This is the biggest
limitation of prevention programs, especially since the tendency of
targeting and criminalizing young male migrants itself could lead to
feelings of social exclusion and discrimination and, therefore, foster
radicalization. The difficulties and challenges of integration are
inescapable, but nevertheless have to be dealt with, as integration is the

only true method to p revent young women and men from becoming
radicalized.

6. Recommendations

Based on the outcome of the analysis, the following recommendations are
made:

6.1. Networking: the need to strengthen cooperation with civil
society

The network among facilities in r  elation to prevention and de -
radicalization needs to be tightened, with special emphasis on
strengthening the cooperation with civil society. In order for prevention

and de -radicalization measures to be effective, all relevant actors shall be
equally invol ved: the government, the police, civil society organizations,

the institutions focusing on the protection of children, youth and social
workers, schools, and families. Moreover, more training programs and
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workshops shall be implemented and carried out, as education plays a
key role in dealing with this issue.

6.2. Prevention and de -radicalization: a global issue

Even if both Austria and Italy have implemented international norms
effectively, the problem cannot be tackled on the national level alone. A
global effort and international dialogue is necessary in order for
prevention and de -radicalization measures to be successful.

6.3. Prison: where de -radicalization demands attention

De-radicalization measures are essential to help minors who have been
imprisoned to re -integrate into society, offering them alternatives to
satisfy their needs and, most importantly, relationships and networks
after their prison sentence. Taking care of them during their trial and
prison sentence certainly will not be enough ; permanent and continuous
support afterwards is also required.

6.4. Funding: integration through schools

From the interviews, it emerged that the best way to improve the
integration measures in schools is to have a diversified offer when it
comes to le arning modules. Depending on the funding, schools can offer
children language courses in their own mother -tongue, keep the school
open later during the day or during the summer holidays, and provide
training programs for teachers. All these measures contri bute to making
the integration process offered by schools more effective.

6.5. Ongoing cultural mediation: key role of prevention

After carrying out the interviews, it was clear that integration is not only

about language or beliefs; prevention measures should focus more on
inclusiveness and combating stereotypes. Up to this point, young people

with or without migration background, Muslims or not, men or women,

rich or poor, access or no access to quality education, have proved to be

at risk of being radi  calized and thus need to be taken into consideration
equally when trying to prevent them from turning towards radicalization

and terrorism. Only with a different cultural approach, which fosters an

inter -cultural dialogue between all minorities and the maj ority of the
population, can young men and women feel fully integrated and
acknowledged as part of the same society.
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International Studies )

1. Introduction

Mali is a landlocked country situated in West Africa with a tumultuous

past.  The country was under French colonial rule from the end of the
19t century until the proclamation of independence on 20 June 1960.
The following decades were defined by one  -party stability under President
Moussa Traoré whose rule ended in 1991 after demonstrations and a
military intervention. Democratic reforms rushed in a new era of
democratic stability in 1992, but peace would not last. The north, long
plagued by tensions and troubles with the Tuareg ethnic minority, broke

out in open hostilities in 2006 with al -Qaeda embedding itself in the
region shortly after. 2 The situation came to a head when the military took
control of the state and the Tuareg minority took over the northern part

of the country in 2012. The Economic Community of West African States
(ECOWAS) stepped in and brokered a deal to restore civilian rule of the
country. In 2013 , peace was negotiated between the Tuareg and the
central government as well as the peaceful election of a new president,

the former prime minister Ibrahim Boubacar Keita. 3

Meanwhile, the United Nations (UN) has had an active presence in Mali

since the 1990s through various agencies such as the United Nations
Office on Drugs and Crime (UNODC) and United Nations Development
Programme (UNDP). They have worked on everything from education to
terrorism prevention to assist the country in its development. The pr ompt
for this paper comes from the juxtaposition and apparent paradox of

these two aspects, the active presence of the UN and the tumultuous
history of Mali, especially in light of the recent terrorism crisis.

I n ot her Homohawt the pragtice and th e focus of the UN agencies

and the Member States active in dealing with security challenges in Mali

evolved during their involvement before, during, and after the most recent

crisis?6 Our core focus |lies on the UNODC.

1 Central Intelligence Agency, World Fact Book o Mali, 2016 , https://www.cia.g ov/
library/publications/the -world -factbook/geos/print_ml.html , accessed 1 December
2016 .

2 |bid.

3 Ibid.
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>
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1995 1998-2002 2013
UN development United Nations Development .UANSC l‘lﬂﬂﬂdﬂtt‘s
agencies engage Assistance Framework pilot project “Multidimensional Integrated

Stabilization Mission in Mali”

In terms of structure, the first part of this paper establishes the
methodological approach used. The second part contains the quantitative
study describing shifts in the UN approaches to security and societal
development in Mali. The third part focuses on the involvement of the UN

in th e country, the related mandates, the initiatives and agencies that
have been shaping it, as well as the particular activities that form the
cornerstones of agency operations in the countries. Finally, in the last
part, the authors present and discuss the f indings and conclusions and
juxtapose them with interviews of actors on the ground in Mali.

2. Methodology

Mali has the somewhat dubious reputation of being a relatively well -
functioning state which has also fallen victim to sustained terror. As such,

the case of Mali offers a wealth of valuable qualitative and quantitative
insights about when a potential shift from soft issues to hard issues
started, how the shift developed and to what extent it will continue. We
therefore intend to conduct an explorative and inductive research project

to take advantage of the data available while being as unprejudiced as
possible in our approach to the subject.

Such an approach and such a trove of data also presents its own set of
problems, mainly how to analyze itin a d isciplined and rigorous manner
while focusing on the relevant parts. Our approach has thus been a three -
step process starting with a content analysis, followed by a careful
reading of key documents, and finally evaluating the results with

interv iews of act ors on the ground.

In the first step, we start out by quantitatively analyzing reports,
mandates, plans etc. to discern whether the UN and its agencies have
indeed moved towards a focus on harder issues 0 and in exactly which
areas this shift can be disce rned. We use advanced content analysis to
make a systematic and quantitative tabulation of the documents
pertaining to the work of the UNODC in Mali. In the words of Stewart and
Grimmer, we seek to make an unsupervised ideological scaling to discern
whethe r there has been a shift in the rhetoric and what that shift has
been. I'n this manner, we are able t
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approach to measurementd6é and thereby avo
human bias. The second step is then seeking to ga in a deeper
understanding of the quantitative analysis by engaging qualitatively with

documents reflecting the UN engagement in Mali and in the Sahel region

as a whole.

In the third step we finalize the transition from quantitative to qualitative

by condu cting open and semi -structured interviews with several experts

wor king on the ground in Mali. These in
perspective on our findings and give us the chance to answer the second

part of the research question regarding how the act ivities are being
implemented. In this way, we are able to compare our findings from the

documents to the experience of working on the ground.

3. Quantitative Analysis: Detecting Shifts in the Data

For the quantitative content analysis we make use of the computer
program Wordfish which relies on word frequencies to analyze documents.

The software enables us to tease out the weightiest words in a given body

of texts and to identify which words have changed usage. It allows for the
anal ysi s of a pgroachu ton esubfediss predefined by the
researchers. For a detailed insight, including an explanation of the math
involved, please see Slapin & Proksch, 2008 4 and Slapin & Proksch,
2009 5. It should be noted that the method relies heavily, in terms of
confide nce intervals, on the quality, volume, and diversity of the input

dat a. While there is no for mal cutof f, a
words reduce the wuncertainty surroundin
addressing this and other complications in the fo llowing sections. Finally,

the structure of this chapter closely follows the structure proposed by the
authors when using the program.

During our research on the UNODC, we found two useful sources of data:

reports and news releases. Upon closer inspectio n, we decided to focus

on the news releases since they were collected in a central database,

which ensured that we had all news releases by the UNODC. The reports,

while voluminous in terms of words, were scattered across many web

pages, thereby preventing certainty as to whether we had found all

published information. This choice did prove to come with certain

disadvantages. The press releases specifically concerned with Mali were

few and far between, forcing us to widert

4J.B. Slapinand S -O. Proksch, O6A Scaling MeSdredPatyor Estii
Posi ti ons f AmemcanmJeuntl efdPolitical Science , 52: pp. 705 -722

doi:10.1111/j.1540 -5907.2008.00338, 9 July 2008 .

5 J.B. Slapinand S -O. Proksch, "How to Avoid Pitfalls in Statistical Analysis of

Political Texts: The Case of Germany."  German Politics , 18 (3), pp. 323 -344, 2009 .
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Wit h this wider selection, we ended up with 15 press releases, covering a
period from 2004 -2016. According to our analysis, this left us with
exactly 1588 unique words, which per Slapin and Proksch leads to a
lowered confidence interval for the assessment of the positions of the
texts. Furthermore, we decided that it would be necessary to keep a low
threshold for word usage to maximize diversity, yet this decision quite
clearly also impacts the analysis in a negative fashion. 6However, since
this report is an e xploratory study on a subject, the UNODC, where the
vocabulary and the dimension are not very well defined, we were always

less interested in figuring out the exact movement in statistical terms.

Rather we were interested in getting an appreciation of the kind of
approaches and practices employed on a conceptual basis and revealed

in the choice of words. This initial statistical analysis thus served rather

as a guide for the proceeding steps than as an authoritative conclusion o}
we are convinced the latter  simply cannot be supported by our limited
source. Finally, we processed the texts in accordance with established
practice, for example stemming words to capture essentially similar
words as one.

Results 6f rom o0Chil drendé to oMI NUSMAG

Since we have expli citly decided not to consider the positional results of
the analysis, we will proceed directly to the word findings. Figure 1 below

is a graph plotting the fixed effects against the word weights. Doubling as

a robustness check, it shows the words which dis tinguish between the
sources. Words with low scores on fixed effects and weights are
associated with and relevant for the documents closer to the first press
release from 2004, while low scores on fixed effects but high scores on
weights are the same for p ress releases closer to 2016. We call these two
sides the O6earlyd and 6l ated periods. Me
of the graph are frequently used throughout the time analyzed. A few
words have been highlighted and we can identify some interesting
patterns. First, words closely associated with the core mission of the

UNODC, e. g. 6crimed and O6terrorismé not

towards the middle of the graph. Our model thus manages to capture

what is essential to the organization throughout the period. Second, we

find the early period focused on the dif
or dgirlsé. Third, the | ate period, with
crisis in Mali, revolves around 6 MI NUSMA.

of this schism between the periods with the top 10 words for both sides.
Apparent in this table is also the fact that words for the late period can
also be associated with a focus on the process and cooperation as

6J.B.Slapinand S -O.Proksch, O6A Scaling Model -SedesPaByst i mat i |
Posi ti ons f AmemcarmJeuntl efdPolitical Science , 52: pp. 705 -722
doi:10.1111/j.1540 -5907.2008.00338, 9 July 2008
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suggested by words suchingacsa jdnavisbofthe i d e 0
heads of the UNODC and the Department of Peacekeeping Operations)

and 6Japand6 (referring to an action pl a
and Japan). A word of caution should be mentioned. The words in the

early period are heavily influenced by a single press release from 2007

regarding the trafficking of children which goes into the details about

their ill -treatment. These findings are thus not authoritative, but do

suggest a change in focus from the victims to the topics of proce Ss,
cooperation, and the crisis in Mali.

WORDS DISTRIBUTION OF
UNODC PRESS RELEASES

Word Fixed ﬂlfn

-10
Words Weights

Figure 1. Words Distribution

children Malian

victims mission
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child Minusma

forced alongside
armed end
caught regional
cote minister
doing Japan
girls approach
November countering

Figure 2 . Top 10 words associated with early and late periods
(2004 -2012, and after 2012)

4. The nature of the UN Involvement in Mali: from development to
maintenance of security

When analyzing the nature of the UN involvement in Mali, one has to

understand how it was initially designed, and how it has evolved over

time. From the conceptual point of view, such analysis also reflects the

overall shift in the UN approach to dealing with crisis situations. The

focus of the UN missions and programs has arguably been increasingly

informed by the need to respond to the so -called oOohard power
rather than by the need to promote development per se. 7 In other words,

one can witness convergence of the soft and hard po wer approaches. In

the case of Mali, we can also witness the evolving securitization of

economic and social issues. 8

In this section, several UN initiatives are covered in order to illustrate,

how the organization has been approaching both development a nd
security issues in Mali, starting with 1992. The aim lies with analyzing

scale, focus and nature of various UN activities in the field. Thus, we may

speak about large -scale reform projects in the development sector under

M. Artinano et al ., 6Adapting and eonal ving: th
terrorism f or UNPrincatoa University Psessi, oAprd 2014
https://wws.princeton.edu/sites/default/files/content/docs/591c_Adapting_and_E

volving_The_Implications_of Transnational_Terrorism.pdf , accessed 1 December
2016 .

8P . Pitts, 60 The Sec E-nterhationad Relatoms StodentsM a Fabrbiary
2014, http://www.e  -ir.info/2014/02/19/the -securitization -of-mali/ , accessed 1
December 2016.
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the auspices of the United Natio  ns Development Programme, as well as
past and ongoing efforts by the United Nations Office on Drugs and Crime
(UNODC) that aim at tackling both social and security problems in the
country. At the same time, the rapid deterioration of the security
environme nt in 2012 has to be taken into account, because it reflects

both the deeply rooted societal problems, as well as more recent security
challenges, and marks the change in the UN approach to dealing with

soft and hard power issues in Mali. The following tab le graphically
illustrates what kind of initiatives
this research:

1990s: UNDP Country 2003: UN Counter -Terrorism
Cooperation Framework, and Team established its presence
United Nations Population Fund (work with governments, as  well
(UNPFA, National population  as with the law enforcement units)
policy), United Nations

Educational Scientific and

Cultural Organization (UNESCO

- research on adult literacy rates,

structuring of the national

education plan)

1990 62000s: UNODC (trainings 2012 -2013: United Nations Office

for criminal justice practitioners, in Mali (UNOM) closed, and United
work with civil society in order to Nations Multidimensional
combat crime and trafficking of Integrated stabilization Mission in
human beings and drugs) Mali (MINUSMA) begun to help

maintain peace in the country
After 2013: UNODC (work on 2014 -2016: Work of the UNODC,
training Malian criminal justice MINUSMA, United Nations Police
practitioners  to investigate (UNPOL) to train police officers to
terrorism -related cases), and  seize terrorists
UNODC (work on gender -related
i ssues, womenos i
terrorism prevention in Mali)
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4.1 . Background: UN development initiatives in Mali after the 1992
elections

After gaining independence from France in 1960, Mali suffered droughts,
political upheavals, a coup, and 23 years of one -party rule until
democratic elections were held in 1992. 9 This land -locked West African
country is one of the poorest in the world, with an adult literacy rate of
around 38%, and a low human development index throughout the last
decade 9. It is only in the 1990s that the country started to experience
relative economi ¢ growth, while agriculture remained its main economic
sector. 11

Mali was one of the 18 countries selected for the United Nations
Development Assistance Framework (UNDAF) pilot project for 1998 -
2002 12, The introduction of a democratic process in 1991 and th e end of
the Tuareg insurgency in 1996 provided the political conditions for the

United National Development Programme (UNDP) and the United Nations
Population Fund (UNFPA) to intervene in areas such as development of

local government structures, and civil society engagement. Nonetheless,
economic, cultural, and social differences between the north and south

of the country were obvious, and demanded thorough analysis of each
situation and the continuous adaptation of the UN strategies.

The establishment of the UNDP intervention areas was based on

numerous meetings with state officials, representatives of the UN funds

and specialized agencies, local non -governmental organizations (NGOSs)

and the World Bank, as well as on project monitoring missions. In
cooperat i on with Mali ds government and oth
society, UNDP has been focusing on two main areas of the first Country

Cooperation Framework (CCF): good governance and poverty reduction. 13
Interventions mostly took the form of upstream acti vities, such as

capacity building and policy dialogue, aimed at strengthening of the

°A. 1. Ajayi, OResurgent Military Pol icationsfarl Adve
the Survival 0 Africadd Reseach RedieyvdAn International

Multidisciplinary Journal , Vol. 9/2, No. 37, April 2015

10 Central Intelligence Agency, World Fact Book - Mali literacy rate indicators

https://www.cia.gov/library/publicat ions/the -world -factbook/fields/2103.html,
accessed 14 August 2016.
1A, 1. Ajayi, OResurgent Military Political Adve

the Survival oAfricdd Reseach RedeywtAn International

Multidisciplinary Journal , Vol. 9/2, No. 37, April 2015

12 Mission Report UNDP/UNFPA,  Executive Board of the UN Development Programme

and of the UN Population Fund, DP/2000/CRP.11 , Geneva, 2000 .

BHUNDP: Country Cooperation Frameworks and Rel a
Cooperation Framework for Mali (1998 -2 0 0 ZExedutive Board of the United Nations

Development Programme and the United Nations Population Fund, Second Session of

1998, DP/CCF/MLI/1 , http://web.undp.org/execbrd/archives/sessions/eb/2nd -

1998/DP -CCF-MLI-1.pdf, accessed 1 0 October 2016.
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institutions. There were also a few direct interventions on a downstream
level, which were carried out as pilot projects.

With regard to the poverty reduction initiativ e, the UNDP helped the
government to formulate its national poverty -reduction strategy (SNLP),
which served as the framework and founda
in fighting poverty in Mali. For example, with the guidance of the UNDP,

the National Observ atory for Human Development and Poverty Reduction

was established. 14 The Observatory was designed to undertake studies

on matters related to human development, including poverty eradication.

It followed the implementation of the SNLP and facilitated interac tions
between the government, international partners, and civil society.
Another example of activities related to poverty reduction has been the

work of the UNDP, together with the United Nations Educational,
Scientific and Cultural Organization (UNESCO ) and the World Bank, as
well as with the government, aimed at designing the national 10 -year
education plan. 15

In terms of promotion of good governance, the UNDP has been actively
involved in policy formulation, human resource development and the
strength ening of institutions. The UNDP has been engaged in close
dialogue with the government of Mali on policy development, which has
contributed to the government's high degree of participation in enhancing
good governance practices. Atwitieehasbegnl e of
the early initiative on decentralization as the central pillar of political

reform in Mali. 16 Although debates on the rightfulness of the
decentralization processes continue, and the criticism of democratization

models is still widespread 17, democracy remains essential for a long -term
settlement of the crisis in Mali, and the existing experience may be of use

in the ongoing endeavor to improve the situation in the country. These
initiatives illustrate the upstream approach of the UN, based o n
continuous communication with governmental bodies, and with other
institutions in the field. The main aim of such activities has been the
establishment of the framework and structure of future reforms.

As for downstream activities, at that time, the UN DP played a
demonstrative role, as to indicate how to strengthen links between

14 Mission Report UNDP/UNFPA,  Executive Board of the UN Development Programme
and of the UN Population Fund, DP/2000/CRP.11 , Geneva, 2000 .

15 |bid.

16 J. Atmann et a l®&rqgleinddécbhbdization and local government: A joint
UNDP/ Government of Ge r unded NaticnyReVelommert RProg@amme
New York, February 2000  http://web.undp.org/evaluation/documents/
decentralization_final_Report.PDF , accessed 14 August 2016.

17 S, Pezard and M. Shur ki n, 6Achieving Peace in
Local Conflicts and the Prospects for a Durable Settlement 6 RAND Corporation ,
2015 .
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policies and the countryds reality. Pilo
productivity in the poorest areas, increasing employment opportunities,

and on improving living condi  tions. Some projects also promoted the

status of women, as to improve their working conditions and increase

their income in rural areas. Importantly, gender equality and

participation of wo men i n Mal i 6s econo
repeatedly emphasized in the projects and studies under the auspices of

the UNDP and other development partners. 8The 1issue of W 0
inclusion also remains an important aspect of development in the current

security context in Mali. Past activities of the UNDP aimed at

reinteg rating rebels into mainstream society, and at promoting dialogue
in the northern region after 1995 have also been remarkable.

In order to understand how the UN has structured its presence in Mali,

one also has to address the work of a crucial UN agency, especially, in
the field of security and threat prevention 0 namely, the UNODC. The
UNODC has been present in Mali since the early 1990s, and has been
dealing predominantly with issues pertaining to societal development o}
prevention of trafficking in perso ns and drugs, preventive measures to
reduce crime, and promotion of the role of civil society. It was only after

the year 2000 that the UNODC started to address terrorism in Mali, in
particular. In 2003, a Counter  -Terrorism Team was established to
develop strategies and measures for combating terrorism in the region
(over 20 countries, including Mali). 19 Since then, one of the principal
tasks of the UNODC in the region has been to work with local criminal
justice practitioners and the government, in order to help them combat
terrorism while abiding by numerous international norms and standards,
including that of the respect for human rights.

Thus, we can see that UN initiatives in Mali have been of broad nature,
covering soft and hard issues, while promotin g development. However,
the UN has been facing challenges in implementing its development
policies in Mali: the need to coordinate various programs and agencies
(UNDP, UNESCO, UNODC), as well as to cooperate with other partners
(NGOs, and the government); the need to better plan finances and
administrative activities; and a very relevant aspect 0 the need to develop
rapid -response capabilities for crisis situations.

4.2 . New stage of the conflict in Mali: a challenge to the UN crisis
response capabilities

86Gender Equality and Women Empower ment in Publ
s t u dUnifed Nations Development Programme, Global Initiative on Gender Equality

and Public Administration , Bureau for Development Policy , 2011 .

19 Series of interviews with UNODC programme officers in Senegal and Mali, Vienna,

September -December 2016 .
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Despite international stabilization efforts, Mali has recently been yet

again confronted by a profound crisis with serious consequences in the
security, political, socio  -economic, and human rights spheres. In broader
terms, the crisis stems from such structural conditions as weak state
institutions, lack of social cohesion, deeply rooted feeling of neglect
among communities in the North, and a weak, externally dependent civi

society. 20 Economic and environmental factors have also played a role in

the conflict escalation. In addition, more recent factors have exacerbated

the situation: instability in the region, corruption within the country,

nepotism and power abuse, as well as the worsening of the capacity of
the national army. The international
now has to deal with enhanced security threats, stemming from well -
established networks of armed terrorist organizations in the region. 2
This became ob vious in 2013, when the security situation in the country
suffered serious deterioration.

In such conditions, security concerns started to become an inseparable

part of long -term development initiatives by the UN and other
development institutions in Mali . A rapid response has been required in
order to confront militant groups and support the government. As several

cases in recent conflict resolution history have revealed, rapid response
capabilities can be considered a weak point of the contemporary

inter national community when it comes to dealing with local conflicts. 22
Lack of necessary capacities is one of the reasons as the conflict situation

in a country may evolve before a mission is formed.

It is obvious that a long political process precedes any dec ision to
establish an international mission, but an equally important aspect is the

actual ability to maintain such missions over time. In the case of Mali,

the national army was not ready for the rapidly spreading warfare from

the north of the country. 23 The initial intervention was planned at the
regional level, with ECOWAS and the African Union (AU) providing forces

to counter the militants. In January 2013, France initiated Operation

Serval and undertook efforts to involve the broader international
commu nity into tackling the Mali crisis. 24

2086United Nations Office for Drugs and Cri me
I ntegrated regional Strategy ,for the Sahel d

https://www.unodc.org/documents/westandcentralafrica/UNODC_contribution_to
the_UN_Sahel_strategy English.pdf, accessed 1 December 2016.

21 |bid.

2 M. Willis, o6 Mal i : A Case for a P@acasianal Papér,
Royal United Services Inst itute (RUSI), July 2013 , https://rusi.org/sites/default/
files/201307_op_un_shield.pdf , accessed 1 December 2016.

23 |bid.

24 M. Shurkin. 60Franceds War in Mali: LRANDs o n s

Corporation, 2014, http://www.rand.org/pubs/research_reports/RR770.html ,
accessed 5 December 2016.
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Despite the African and French involvement, serious security challenges
remained, including terrorist attacks and continuing military
operations. 25 It is important to understand that even after regaining
territorial control, many security risks will continue to plague the country

d such as terrorist activities, drug smuggling, and weapon proliferation. 26
The understanding that these factors will conti nue to undermine
development and governance in Mali has become essential in designing

UN strategies for the foreseeable future.

The UN itself became involved in the Mali crisis in April 2013, when the
Security Council authorized the establishment of the M ultidimensional
Integrated Stabilization Mission in Mali (MINUSMA). The mission has
been carrying out some tasks traditionally applicable to the UN
peacekeeping operations of the latest generation: supporting the political
process, carrying out security  -related stabilization tasks while focusing
on major population centers and lines of communications, as well as
protecting civilians, monitoring the human rights situation, the provision

of humanitarian aid, the return of refugees and internally displaced
persons (IDPs), and the preparation of free and inclusive elections. 27 For
these purposes, the UNDPA has adopted a road map for transition in
2013. The document highlights two main goals: restoration of territorial

integrity and conduct of free and fair electi ons. In addition, it also
provides a plan for the restoration of the armed forces and the dialogue
with the organizations working on preventing terrorism. 28

Since 2013, the main efforts of the UN, represented by MINUSMA, were
aimed at enabling the transiti  on of the country to a peaceful existence.
This has been reflected in the establishment of the National Committee
for Dialogue and Reconciliation, and the provision of good offices aimed

at facilitating contacts between the government and armed groups. The
UN has been monitoring the human rights situation, in particular,
serious violations in northern Mali, including collective executions, illegal

arrests, and destruction of property. 29 Although, on average, arbitrary
257 | Foll orou, 6 Mal i j i hadi st s The&uawdiam, 1hMatcle r
2016, https://lwww.th  eguardian.com/world/2014/mar/11/mali -jihadists -return -

after -france -mission, accessed 5 December 2016.

26 M. Duffy, O06The Sahel , -Teirbpa aeeignBdicy JoGrnal me
30 October 2015 , http://www.foreignpolicyjournal.com/2015/10/30/the -sahel -
libya -and -the -crime -terror -nexus/ , accessed 5 December 2016.

27 The United Nations Security ~ Council Resolution 2100,  Adopted by the Security
Council at its 6952nd meeting , S/IRES/2100, 25 April 2013 ,
http://www.un.org/en/peacekeeping/missions/minusma/documents/mali%20_21

00_E_.pdf, accessed 15 August 2016.

28] . Feltman, 8The Uni tCeudcil Bliafing oo thesSittatoeinr i t y
Mal i 6, 2 3 Atpr/Avwiw.ur2 ddgluldpa/en/node/183341, accessed 15
August 2016.

Fran

296The first public report on t heThdUnitedMations ght s s

Multidimensional Integrated Stabilization Mis sion in Mali , 20 March 2015
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acts of violence against Arabs and Tuare  gs decreased, there has been
retaliation against some representatives of these communities who are,
allegedly, associated with the armed groups. Another worrisome factor in

the human rights reports included retaliatory attacks based on
ethnicity. 30

Inrecent years, the UNG6s approach to crisi:
characterized as an interplay between political and security priorities. A

dialogue had to be re -established between various entities in Mali,

including the government and armed groups. The UN OM head, David

Gressly, had been actively meeting representatives of various

communities, such as Timbuktu and Gao. 31 Although peacekeeping

remained an important task of MINUSMA, the crisis was approached

primarily as an issue of political and governmental concern. Initially,

MI NUSMA adopted a 6lighter footprint app
part of the mandate regarding oprotecti
supporting political processes and working with national institutions to

ensure a secure envi ronment for the population. 32 However, with time,

the UN expanded the mandate of MINUSMA, calling on the mission to

extend its presence through long  -range patrols, especially in higher risk

areas. 33 Such measures had to do with the ongoing attacks against th e

civilian population of Mali and against members of the UN mission itself.

To summarize the current priorities of the UN in Mali, one has to take

into account the rapid evolvement of the conflict and the growing

importance of the armed Islamist groups in the region. Thus, a primary

goal by the UN was to stabilize the post  -conflict situation and provide
opportunities to the conflicting parties to negotiate and reach an

agreement. The result of this process has been the establishment of the

Agreement on Peac e and Reconciliation in Mali. Although, political

reconciliation was the original goal, in the recent report, the UN officials

have affirmed that no lasting peace and stability can be reached without

0the deployment of pol i ce, \(tionstoprotect and «
http://minusma.unmissions.org/en/its -first -public -report -human -rights -situation -

mali -unit ed-nations -calls -end-impunity , accessed 10 December 2016.

/o Mal i : UN reports serious escalation of retalid

The United Nations website , 12 March 2013 , http://www.un.org/apps/news/
story.asp?News|D=44349#. WFMGPxsrK0O0 , accessed 10 December 2016.

3. Feltman, 06The United Nations Security Counc
Mal i 0, 2 3 Ahttp:/mavw.un.@r@ubhdpa/en/node/183341, accessed 15

August 2016 .

32 A Boutellis, 6Can UN stabilize Mal i Stabiitgmwar ds
International Journal for Security and Development, E-ISSN: 2165 -2627, 25 June

2015, http://www.stabilityjournal.org/articles/10.5334/sta.fz/, accessed 10

December 2016.

3pSecurity Counci l adopts Resolution 2295 (2016

robustd mandate for Unit edSeduity Coontis772WithsMedtimgn i n N
Coverage, SC/12426, 29 June 2016 |,
http://www.un.org/press/en/2016/sc12426.doc.htm, accessed 10 December 2016.
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the popul ation and en#¥ Thisapptodclewasrafleated of | a
in the recent project financed by UNDP and Japan in Mali d the initiative
aims at strengthening the capacities of the National Police Academy, and
supporting the Mal ian police in delivering its functions of law
enforcement and human rights protection. 35 As it stems from the latest
Security Council report on the situation in Mali, there is still a need for

the elaboration of national security sector reforms, as well as strategies
of disarmament, demobilization and reintegration. 3% A core task of
MINUSMA in this process is to provide the Malian government with the
necessary assistance to redeploy its security and defense forces. The
failure to provide tangible security div idends to the population will most
likely result in further escalation of violence and vulnerability of civilians,
especially, in the northern and central regions of Mali. Security concerns

also include the situation with criminal activities within the Mal ian
communities and the inter ~ -communal violence (for instance, in the Mopti

and Segou regions). 37

5. UNODC in Mali: converging the UN approaches to security and
structural societal issues

As the evolving situation in Mali suggests 38, there is still a pressing need

for reforms in practically all sectors of the society. However, such reforms

can be easily undermined by the growing instability in the region, and by

militant groups, which tend to recruit and fund new members from the

least developed communities. This phenomenon has been addressed by

the international community, and is accounted for in the United Nations

Global Counter -Terrorism Strategy (2006). Pillars | and 1V of the Strategy,
specifically address ®cdredirtoiromssnéc amdiu die

4oReport of the Secretary GendnitadNatonsSdclriy si t uat
Council, S/2016/498 , 31 May 2016

http://www.securitycouncilreport.org/atf/cf/% 7B65BFCF9B -6D27 -4E9C -8CD3 -
CF6E4FF96FF9%7D/s_2016_498.pdf, accessed 15 August 2016.
3%Japan and UNDP team up for the rehabilitation

A c a d e roitéd Nations Development Programme Press Centre , 3 March 2015
http://www.undp.org/content/undp/en/home/presscenter/pressreleases/2015/03

/03/j apan -and -undp -team -up -for -the -rehabilitation -of-mali -s-national -police -

academy.html , accessed 15 August 2016.

%90Report of the Secretary GendnitadNatons Sdcdrity si t uat
Council, S/2015/1030 , 24 December 2015 ,

http://www.securitycouncilreport.org/atf/cf/% 7B65BFCF9B -6D27 -4E9C -8CD3 -
CF6E4FF96FF9%7D/s_2015_1030.pdf, accessed 15 August 2016.

36 Central Mal i : Upr i sintemngtionalrCrisis b®up M aReport 238 6,

July 2016 , https://www.crisisgroup.org/africa/west -africa/mali/central  -mali -

uprising -making , accessed 10 December 2016.

o Mal i needs reforms and smart aid toOxmmhop its
International , 15 May 2013,

https://www.oxfam.org/en/pressroom/pressreleases/2013 -05-15/mali -needs-

reforms -and -smart -aid -stop -its -slide -and -help -win, accessed 10 December 2016.
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human rights and #%rbus,the UN priaritizes lefiorsGn
different directions: from building state capacities to prevent terrorism,

to promoting education, inter  -religious, and intra -communal dialogue.
From the conceptual point of view, we may speak of the so -called
securitization of development issues. 40 This is, in fact, in tune with the
global perspective: the newly established Sustainable Development Goals
(SDGs) include peace and security as part of the globa | development
agenda#!. Therefore, there is an overall convergence of the UN approaches

to security and development issues.

As mentioned in previous sections, UNODC has been active in addressing

both practical security -related problems, and structural iss ues in the

Malian society. The UNODC presence in Mali has gone through different

stages. Before the coup of 2012, UNODC had a defined action plan to

work with Malids government and addr ess
problems within the country. In the peri od of 2010 -2012, however, the

Office did not have any direct contacts with government representatives,

but performed its main functions through an appointed national

coordinator. 42 After partially re -establishing its presence in Mali in 2014,
UNODCdidnot i niti ate a new agreement with Ma
however, it had to operate in a new environment with more than one

hundred partners. 43 Moreover, several previous projects related to justice,

law enforcement, and capacity building were interrupted by the conflict

and Mali had to be viewed through regional lenses 0 considering the scale

of transnational crime and terrorism in the Sahel region. This approach

is also reflected in the recent UN Integrated Strategy for the Sahel region,

withthe mainobjec ti ve t o O0strengthen the capacit
Sahel region to combat drug trafficking, illicit trafficking, organized crime,

terrorism and corruption, and to enhance the accessibility, efficiency,

and accountability of c riTheSahellProgramsné,i ce s
integrated in the Strategy, runs from 2013 to 2017. In the period between

January 2014 and November 2015, 47 initiatives were implemented

under the auspices of the UNODC in Mali alone. Within this initiative,

¥d6United Nations -tGd rorbarl i Lo uSttreat egyd, 2006
https://www.un  .org/counterterrorism/ctitf/en/un -global -counter -terrorism -
strategy, accessed 25 October 2016.

40 Securitization of the development issues in Mali has refers to the importance of
maintaining security in order to achieve development goals. This term is used based
on the opinion of the expert interviewees in this research paper.

“49Sustainabl e De v eSusignabk Developroentlkowledge platform
https://sustainabledevelopment.un.org/sdgs, accessed 25 October 2016.

42 Series of interviews with UN pro  gramme officers in Senegal and Mali, Vienna,
September -December 2016 .

43 Series of interviews with UN programme officers in Senegal and Mali, Vienna,

September -December 2016 .

46The United Nations | ntegr a$201B/38it r2l83e gy f or th
https://oses.unmissions.org/sites/default/files/united_nations_integrated_strategy
_for_the_sahel_s -2013 -354.pdf , accessed 25 October 2016 .
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the UNODC has been coopera ting with MINUSMA, and they have jointly

trained more than 660 law enforcement officers. 45 The main efforts of this
initiative focus on protracting drug trafficking and related organized
crime, and creating a viable link between the enforcement efforts in t hese

fields, including seizures on the one hand, and criminal justice on the
other.

As reflected in our quantitative analysis, terrorism and violent extremism

have become some of the most urgent issues on the agenda of the UNODC

in Mali lately. While  there are many ways of addressing terrorism, the
UNODCOG6s mandate and accumul ated experien
direction of its efforts. The Office works primarily with law enforcement

agencies, criminal justice structures and the government. However, this

does not exclude cooperation with the civil society, including NGOs. The

measures provided by the UNODC help not only combat the already

existing terrorist groups, but also identify new threats and improve

surveillance practices. 46 Thus, while providin g technical assistance, the
UNODC remains active in the social and
work. For instance, the UNODC has been working on triggering an

attitude and social change in terms of efforts related to combating gender -
based violence. Inthi s regard, the UNODC has been conducting trainings

for personnel working with women on the ground (e.g., judges and
prosecutors, law enforcement units). While this may be viewed as a

security issue, since it involves the well -being of roughly half of the
population, as well as action against crime, the training itself represents

an initiative pursuing the route towards gender equality, which is
generally perceived as a oO0Osofto issue.
such initiatives pursue two main goals: 1) to ensure gender -
mainstreaming in communities and criminal justice agencies, and 2) to

strengthen the role of women in deterring recruitment of terrorists within

communities, as well as in detecting emerging terrorism threats. 47 1n this
manner, both, condi tions conducive to terrorism and gender equality, are
addressed. As a current Programme Officer of the UNODC Office in

Senegal described the approach of the UNODC, the Office does not try to

decide whether to pursue a hard or soft strategy in each case, bu t rather
intends to act upon initiatives that are most effective on the ground. 48

This explains, to a great extent, the convergence of soft and hard power

456Sahel P r o g r-20timm®trerigjtehilg the Sahel against crime and

t er r o rProgres®Report, UNODC , January 2016
https://www.unodc.org/documents/westandcentralafrica/Sahel_Programme_Progre
ss_Report_January_2016.pdf, accessed 24 October 2016.

46 Series of interviews with UN programme officers in Senegal and Mali, Vienna,
September -December 2016 .

47 Series of interviews with UN programme officers in Senegal and Mali, Vienna,
September -December 2016 .

48 Series of interviews with UN programme officers in Senegal and Mali, Vienna,
September -December 2016 .
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approaches within the UN bodies, and within the UNODC in particular.

After the escalation of the most recent crisis and the coup of 2012, the
Office could not increase its presence in the country. On the contrary, for
security concerns, it had to close the office, and currently has only one
coordinator on the ground. Nevertheless, the work is carried out o n the
regional level, with UNODC experts coming to the country for different
trainings and workshops and with the purpose of assessing the
assistance needs on the ground. Moreover, the UNODC also reaches out

to other actors in the field of security in orde r to cope with existing
security threats in the most efficient way. Prominent partners in
combating crime in Mali are, for instance, the UN department of
Peacekeeping Operations (DPKO) and UNPOL. Here, the cooperation is
directed at the training of personn el tasked with combating organized
crime and drug -related activities. From this perspective, prevention,
punishment, and repression of terrorism remain on the agenda, however,

with secondary attention. 49 This model of work will continue to be
instrumental f or the UNODC in Mali; the Office intends to continue
cooperation with other partners and ofil
responses to terrorism, crime, and development problems. However, more
thorough evaluation and assessment will be needed in or der to
understand the impact of the UNODCOs wor
to the conduct of research aimed at understanding problems on the local

level (geographic regions with the most vulnerable population groups,
gender roles in communities, relati  ons between different communities,
etc.). Recent UN initiatives, such as the Integrated Assistance for
Countering Terrorism (I -ACT) and Counter -Terrorist Implementation
Task Force (CTITF) are designed to help evaluate and coordinate the
whole process of ad dressing terrorism and broader security concerns in

the country.

6. Conclusion

In the paper, we intended to document whether there has been a shift in

the UN&6s approach to dealing with secu
rationale was based on the existence of multiple UN programs in the
country over time, and on the changing security e nvironment in Mali, and

in the Sahel region as a whole.

In the first part, the quantitative content analysis revealed a shift in the
wording used by the UNODC. Indeed, due to internal and external
security threats, the emphasis of the UNODC work in Mali has been
modified since 2012. When looking at objective fa ctors (the coup of 2012,
escalation of the conflict), this shift is understandable, and fits well into

PYNODC and DPKO coll aborate to strendNOb&n | aw e
https://www.unodc.org/westandcentralafrica/en/mali --- unodc --- dpko -
partnership.html
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the context. However, our main goal was to analyze further and detect
what the UN initiatives in the country were, and what internal UN
rationale governe d these initiatives.

In the qualitative part of the research, we addressed various UN activities

in Mali from development to police trainings. It is also important, that in

early 2000s, the issue of terrorism gained special significance in the
context of Mali and the Sahel region. This security threat began to shape
further responses by the UN and other international actors. Societal
development became impossible without structural measures to combat
terrorism and eliminate conditions conducive to terrori sm & from a
conceptual point of view, this led to the so called securitization of
development issues in Mali. This view was emphasized by several UNODC
experts on the ground in Mali and Senegal. Thus, we argue about the
convergence of t he dpoNé appreashed in thercauntry a r
after 2012. In fact, there is no clear decisive line as to what issues pertain
exclusively to development and social welfare, and what problems relate

solely to security. A great example of this has been the UN initiative

wor king wi t h WO men i n Mal i &8s communi
contributes t o personal security of
population, it also shows a way to promote gender -equality and reduce
the risk of vulnerable groups joining terrorist organi zations. In addition

to that, agencies such as UNODC continue to perform tasks that strictly
pertain to their mandates, in order to remain efficient in the field with
hundreds of other development organizations.

The quantitative content analysis and the q ualitative analysis, including
interviews, have been instrumental in revealing the convergence of the

UNOs approaches to dealing with security

reforms in the case of Mali. However, we do not ascribe any value to the
shiftin data, since our main purpose lies in documenting and explaining

it. In order to systematically analyze reasons and processes behind the
convergence of soft and hard power approaches, it would be necessary to
further expand the scale of the research, and ¢ ontinue the analysis to
ongoing UN initiatives in the region.
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CORRUPTION IN ARMENIA: THE ENFORCEMENT OF THE
IMPLEMENTATION OF THE SELECTED UNCAC ARTICLES AND THE
INVOLVEMENT OF CIVIL SOCIETY IN COMBATING CORRUPTION
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Corruption is worse than prostitution. The latter might endanger the morals
of an individual; the former invariably endangers the morals of the entire
country.

Karl Kraus

Abstract

At first glance, the implementation of the United Nations Convention
against Corruption (UNCAC) by Armenia has been relatively successful.
According to the country review report, Armenia has taken the very first

steps to harmonize domestic legislation in compliance with the provisions

of the UNCAC. However, Armenia has not adopted many of the legislative

and other measures mentioned in the UNCAC which are essential for
successful prevention of and fight against corruption. Further, as the
Armenian anti -corruption agenda is characterized by poor legal
framework, the application of legislative measures and rules is of
particular importance in order to strengthen the legal and regulatory
regimes to fight against corruption. The lack of political will to combat
corruption is another important obstacle to overcome. These issues have

been raised quite often, especially by civil society organizations (CSOs).
This research project explores the extent and effect of corruption in
Armenia, and through the analysis of different documents and interviews

it develops recommendations for Armeni ad
article s of the UNCAC: Article 6, Article 20, Article 26 and Article 33. It

al so of fers s ome recommendati ons on h o
engagement in the fight against corruption more active. In general, all
recommendations are foreseen to make the implementa tion of the UNCAC
more successful in order to have tangible results in the fight against
corruption. In the latter case, this paper emphasizes the role of civil
society in anti -corruption efforts, in particular, non -governmental
organizations (NGOs). Recom mendations have been developed based on
literature research, reports by NGOs, a country review report of Armenia

and interview results.

Keywords

UNCAC, Corruption, Fight against Corruption, Civil Society, CSOs, NGOs,
Review-Mechanism, Country Review  Report, Armenia
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1. Introduction

UNCAC describes corruption as an 6insidi
economic development of countries, undermines democracy, hinders

prosperity and poses other threats to human security. 1 According to the

UNCAC, corrupt ion can be found in every country; however, in developing

countries it has destructive effects. It still remains a challenging problem

for post -communist countries undergoing socio -political transition
processes. 2 In post -Soviet countries some forms of cor ruption can be
considered as a carryover from the communist era, some are culturally

indigenous, and others are a product of poverty and poor pay or lax rules

and enforcement. 3

Following the collapse of the Soviet Union (SU), the socio -political vacuum
and disorderliness allowed for lawlessness and an increase in crime and
corruption in the post -Soviet space. 4 According to many scholars and
experts in the field, after the dissolut.
thus, formed the initial setting fo r an unprecedented rise in corruption in
mostofthepost -Sovi et P Armgeaniaisadndof post -Soviet developing
countries undergoing the socio  -political transition processes. Corruption

is not a new phenomenon in Armenia and it is largely widespread. As
reported by the United Nations Development Programme (UNDP), the
extensive scale of corruption in Armenia is a serious challenge to its
further development. 6 Different manifestations of corruption pervading

all levels of society 7 make it difficult to ac  hieve high development in the
country. In 2015, according to the Transparency International

Corruption Perception Index (CPI), Armenia was ranked 95 th out of 167
1 The United Nations, United Nations Convention against Corruption . Treaty

Series 2349 (2003): 41, Il

2 For more info, please see: Liebert, S, Condrey, S &Goncharov, D, Public

Administration in Post -Communist Countries : Former Soviet Union, Central and

Eastern Europe, and Mongolia  (CRC Press, Boca Raton, London, New York 2013). Itis

also available online:  http://www.vdu.lt/wp -content/uploads/2015/04/PMDF _

Pivoras_3.pdf , accessed 20 November 2016.

3Book Review by Schultz, D O6LiIi eberPRublicS, Condrey
Administration in Post -Communist Countries : Former Soviet Union, Central and

Eastern Europe, and Mongolia ( CRC Pr ess, Boca Raton, L¥ohdon,
20 No 2 Journal of Public Affairs Education 272.

4Martirosyan, A Olnstitutional Sources Of Corru
Rul es, Bl ood And Cul ture, Or Puni shment ?d (Thi s
within the framework of a CRRC ~ 8MAAC fel lowship & the Exploratory Research Based

on the 2008 Armenia Corruption Household Survey) (2009) 3.

5 |bid.

6 &trengthening Cooperation between the National Assembly, Civil Society and the

Media in the Fight against Corruptali(OMRC/ Speech
UNDP RR), April 6, 2006.

“Wi c k ber g,-CoBuptioAnticorruption Helpdesk Providing On -Demand

Research Help Fight Corruption: Overview of Corruption and Anti -Corruption in

Armenia (2013 Transparency International).
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countries with a score of 35, which was down by two scores from the
previous year. 8

Although Armenia has taken the very first steps in aligning its domestic

legislation with the provisions of the UNCAC, the studies indicate that

there are still gaps to overcome for successful implementation of the

UNCAC. The purpose of this research paper is to ex plore the extent and

effect of corruption in Armenia, reflect on the implementation of the

UNCAC, reveal existing gaps, and develop recommendations for
Armeni ads enforcement of some articles
engage civil society in the figh  t against corruption more active.

Our choice of Armenia as the case study country has been made based

on several factors. First, as already mentioned above, corruption still
remains one of the main problems impeding good governance in Armenia.
Second, as Benjamin Olken (2011) 9 states corruption is high and costly

in developing countries. Indeed if one looks at the CPI for 2015 10 s/he
can see that countries with higher levels of corruption are developing
ones and many of them have been under socialist rule. Thus, it has been
assumed that recommendations developed in the Armenian context could

be applicable, with possible amendments, to some countries which are
going through the same socio -political transition, especially in terms of
post-Soviet region (exclud ing the Baltic States) 1. This professional
interest has been merged with personal ones since the students involved

in this research project come from the post -Soviet region and as the
author comes from Armenia. These connections to the region have
contribu ted to the project by facilitating the collection of empirical data
through interviews conducted in Armenia.

8 Corruption Perceptio ns Index 2015 (Transparency International: The Global Anti -
Corruption Coalition website) , http://www.transparency.org/cpi2015/results ,
accessed 29 August 2016.

90! ken, B and Pandmr,i R D€velrapitmg Cou4dlri esd
This paper was originally written as part of the Abdul Latif Jameel Poverty Action

Labds Gover nanwhichi$fanded byaDepartment of International
Development, the Hewlett Foundation, and an anonymo us donor.

10 Corruption Perceptions Index 2015 (Transparency International: The Global Anti -
Corruption Coalition website) , http://www.transparency.org/cpi2015/results ,
accessed 29 August 2016.

11 Please note that due to time and scope constraints of the research project this

paper does not test this assumption, instead it suggests that the recommendations
developed for Armenia could be applicable to those developing countries which go

through the same socio -political process and are characterized by the same forms of
corruption. This paper could be followed up by further research in order to test this
assumption and name a country or counties which these recommendations could be
applicable to.
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2. Methodology and Description of Sources

The methodological base of this project is qualitative, covering literature
review and interviews. Information was collected from both primary and
secondary sources. Of special importance for this project have been the
following documents: UNCAC, Report on the Implementation of selected
articles of nAéneniad20T4A A5; Country Review Report of
Armenia, and several online articles and reports developed by different
CSOs.12

Regarding the method of interview, it is partly characterized by open -
ended strategy of data collection which according to Robert E lliott and
Ladislav Timulak (2005) 66means that in
adapted to the problem at hand and to
particular experiences and abilities to communicate those experiences,
maki ng each i nt e rl¥y Semivstruoturdd ginterviedsd are
characterized by flexibility and the primary advantage of allowing not only

for elaboration on detailed information, but also for some discoveries

which the research team has not thought about previously. 14 For these
reasons, the s emi-structured type of interview was chosen as the most
relevant one for this research project. This approach also allows for
adding or reformulating of some questions, or even dropping questions if

the answer has already been provided by the interviewee. The questions
have been framed in such a way as to encourage the explanation of the
answers to the questions with as much information as it was possible. In
general, interviewing has been thought of as one of the most appropriate

ways to get first -hand inf ormation on issue from experts actively involved

in the field. The answers obtained during the interviews and findings
elaborated upon from the literature research gradually contributed to a

better understanding of the issues at the core of this project an dto
obtaining some practical hints for solutions to the identified problems,

and all this formed the basis for our recommendations developed at the

end of this research project.

2.1. Choice of NGOs for Interviewing

The choice of the NGOs was determined first by their active involvement
in the fight against corruption in Armenia, and second by their
engagement in the preparation of the report on the implementation of
selected articles of the International Covenant on Civil and Political

12 All used online sources are indicated in the bibliography.

13 Elliott, R and Timulak, L 'Descriptive and Interpretive Approaches to Qualitative

Research', A Handbook Of Research Methods For Clinical And Health Psychology (1st

edn, 2005) 150.

14 Gill, P, Stewar t , K, Treasur e, E and Chadwi ck, B, 0 Me t
qgualitative research: interviews and focus grou
Dental Journal.
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Rights (ICCPR) and the UNCAC in Armenia between 2014 -2015. In total,
five NGOs were requested to fill in the questionnaire or give an
interview. 15 However, only two of them were responsive to our request
and instead of filling in questio  nnaires, they gave interviews. These NGOs
are the Transparency International Anticorruption Center in Armenia,

which in order to achieve tangible results in the fight against corruption

has defined i ts l ong term goal as 66en
corruption f rle,eandA®pere Bocietyd Foundations -Armenia
which is also actively involved in the anti -corruption fight. 17 It is worth
mentioning that one of the interviewees is a recognized anti -corruption
expert.

2.2. Research Ethics

The interviewees were informed about the context of the research and
about the use of information that they would share. The interviewees 18
gave their consent to be audio -recorded and for their interviews to be
transcribed, but only one interviewee 19 gave his co nsent to annex the
transcript to the paper. The transcript of the other interview has been

kept available only within the research team. One of the interviews, which

was conducted in Armenian was transcribed directly into English. The
resulting data compri  ses around 14 pages of interview transcripts. Thus,
these transcripts have served as the primary sources of data for content
analysis.

3. Defining Corruption

Firstly, the term corruption must be defined before proceeding to
investigate its effect in Armenia. Secondly, as there are different types of
corruption it must be established which ones are the most common in

Armenia.

One can find numerous definitions of corruption proposed by known

institutions, which try to capture the essence of a corrupt act. The World

Bank defines a corrupt act as ooffering
directly or indirectly, anything of value to influence improperly the

15 Those NGOs were contacted via email.

®For more information, pl ea ¢Teanspagency ldtdtmasosal on and
Anticorruption Center website) , http://transparency.am/en , accessed 7 August

2016.

17 For more information, please see Open Society Foundations -Armenia website ,

http://www.osf.am/ , accessed 15 August 2016.

18 The interviewees were Gayane Mamikonyan, a program coordinator for anti -
corruption programs at Open Society Foundations -Armenia and Khachik
Harutyunyan, an anti  -corruption expert at Transparency International Anti -
Corruption Center in Armenia.

19 Harutyuny an, K. Semi -Structured Interview , 15 October 2016, Yerewan, Armenia.
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actons of anot Edmanspagency Igtermational (TI), on the other

hand, describes corruption in a more si
entrusted power fomlite@ature deaibhgevithgarrupian,

one can also find various interpretations o f what constitutes a corrupt

act : Kauf mann and Vicent e, in their secct
distinguish between legal and illegal types of corruption 22 whereas

Senior (2006) provides a detailed explanation saying that corruption is

0an act a)seoretly povide (b) a good or a service to a third party (c)

so that he or she can influence certain actions which (d) benefit the

corrupt, a third party, or both (e) in which the corrupt agent has

a ut h o B.iAs tp the classical definitions of corrup tion, the one by Colin

Nye is worth mentioning here: 66behavior
duties of a public role because of private -regarding (personal, close family,

private clique) pecuniary or status gains; or violates rules against the

exercise of certain types of pr i2vEhisdefingieni ni ng
encompasses behavors such as bribery (use of a reward to pervert the

judgment of a person in a position of trust); nepotism (bestowal of

patronage by reason of ascriptive relationship rather than merit); and
misappropriation (illegal appropriation of public resources for private -
regarding uses).

Nevertheless, there is no official and generally accepted definition of
corruption, mainly due to reasons of legal and political nature. %5 As a
consequence, many governments and CSOs encounter difficulties since

it is hard to fight against something which is not defined and accepted by

all parties. In order to be consistent throughout the paper, from now on,

the definition provided by TI wil | be used, supported by the fact that this
organization is closely collaborating with the United Nations and other

NGOs in the fight against corruption. This definition is both simple and
sufficiently broad to cover most of the corruption that Armenia face S.

According to TI, when it comes to the scale of corruption, it can be
classified as grand, petty and political. Factors which determine the

20296What is fraud and corruption?d6 (The Worl d Ban
http://www.wor  Idbank.org/en/about/unit/integrity -vice-presidency/what -is-fraud -

and -corruption , accessed 29 October 2016.

21Transparency International website , http://www.transparency.org/whoweare/
organisation/fags_on_corruption#defineCorruption , accessed 29 October 2016

2Kauf mann, D. and Vicent e, P. 6Legal Corruption

Politics 195 6219.

23 Senior, 1. (2006) Corruption: The worl ddés big C: Cases,
Cures. London: The Institute of Economic Affairs in association with Pro file Books.

24 Nye, C. Corruption and Political Development: A Cost Benefit Analysis. In Political

Corruption, edited by Armold Heidenheimer, et al (Transactions Publishers, USA and

UK 1993) 966.

25 United Nations Handbook on Practical Anti -Corruption Measur es for Prosecutors

and Investigators, 2004,  https://www.unodc.org/pdf/crime/corruption/

Handbook.pdf , accessed 29 October 2016.
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classification of corruption are (i) the amounts of money lost and the (ii)
sector where corruption takes place. 26 Grand corruption is described by
Tl as an act where leaders or people with high positions in a government
use their power for private gain and therefore constitute harm to the
public good. Petty corruption, on the contrary, is described as the misuse

of p ower by public officials who are employed in institutions, which offer
basic goods, services, and institutions to the public, such as hospitals,
police, schools and others. Last but not least, political corruption
concerns t he Omani pul a stitutooms amdfrulep ofl i ci es
procedure in the allocation of resources and finances by political decision

ma k e #7.sRegarding the different forms of corruption, the World Bank
mentions bribery as one of the most significant and most common
types. 28

3.1. Corruption in Armenia

The research reveals that corruption in Armenia is described as systemic,

which according to Amundsen (1999) 29 js typical of authoritarian and
non -democratic regimes. Stefes (2008) 30 notes that systemic endemic
corruption has beenad estructive legacy of Soviet rule for most successor
states of the SU. The Freedom House Nations in Transit Civil Society
score depicts Armenia as a semi -consolidated authoritarian regime, a1
where the efforts to fight against widespread corruption remain

sup erficial 32. According to Croissant and Merkel (2004), 33 Armenia is an
example of what scholars describe as a semi -democratic, illiberal or
hybrid regime. In regards to the types of corruption typical of illiberal
regimes, Amundsen (1999) 34 argues that politic al corruption usually
supported by petty corruption should be considered as one of the modes

of operation of authoritarian regimes. It serves as one of the mechanisms

%dHow do you define corruption?d (Transparency
http://www.transparency.org/what -is-corruption#define , accessed 29 October 2016.

27 Transparency International website , http://www.transparency.org/whoweare/
organisation/fags_on_co rruption , accessed 29 October 2016.

28 @Helping Countries Combat Corruption: The Role of the World Bank 6 (Worl d Bank
website) , http://www1.worldbank.org/publicsector/anticorrupt/corruptn/

cor02.htm , accessed 30 October 2016.

22Amundsen, I 6Pol i tical Corruption: An I ntrodu
Chr. Michelsen Institute 1~ -32.

30 Stefes, C, @overnance, the state, and systemic corruption: Armenia and Georgia

in comparison 6(2008) Vol. 2(2) CRIA 73.

31 For an overview als o see Payaslian, S, The Political Economy of Human Rights in

Armenia: Authoritarianism and Democracy in a Former Soviet Republic (I. B. Tauris,

NY 2011).

26 Armenia by I skandaryan, AQhtpsH/freedomhouse.drgb us e web
sites/default/files/N iT2016%20Armenia.pdf , accessed 5 December 2016.

3¥Croissant , A. and Mer kel , W. 6l ntroducti-on: De
First Ce¢aog)uvolylDNo.5 Democratization1 -9.
¥ Amundsen, | . 6Pol itical Corruption: An | ntrodu

Chr. Michelsen Institute 4.
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for the authoritarian power  -holders to enrich themselves. Furthermore,

while discussing t he level of corruption and its impact on weak and

strong countries, Amundsen (1999) 35 states that strong leaders usually

exercise strong control over different forms of corruption and corruption

is integrated into the overall control over the state apparatu s. It accounts

for its predictable and acceptable nature perceived by businesses and the

general public. In the Armenian context, the political authority in the

realm of the government can be qualified as strong. One of the reasons

behind thisisthatasP ayaslian (2011) notes; ©606upo
the SU in 1991, the president held extensive powers that at that time

could have been counterbalanced neither by the parliament nor by the

juridicary [é ]6 % The strong control of the leadership over formal s tate
structures has reinforced a centralized system of corruption (Stefes

2006) 37. There are different factors which created favorable conditions for

the government to impose control over the corrupt structures. First of all,

unlike in many newly formed pos  t-Soviet republics, Armenia experienced

a smooth transition of power in the ear/|l
political leaders to use corruption to consolidate firm control over the

state apparatus. Thus, Stefes (2008) 38 argues that the (re)emergence of a
centralized system of corruption in Armenia has been facilitated by this

smooth transition of power , c &9 Fuaher, a 0606
Stefes (2008) identifies two considerations of systemic corruption: the
extent to which it is (a) endemic and (b) institutionalized. Under

conditions of systemic corruption, corrupt activities are perceived as the

norm rather than the exception and they
routines, and citizens are aware that bribes are crucial even for receiving

something that they are legally entitled to. 40

Relating specifically to Armenia, research has shown that out of the
different forms of corruption, the following types are common: petty and
political. The latter is used here synonymously with grand or hig h-level
corruption and refers to the misuse of entrusted power by political
leaders. 41 Petty corruption, encompassing bribery or kickbacks, is

35 |bid: 20 -21.

36 Payaslian, S, The Political Economy of Human Rights in Armenia: Authoritarianism
and Democracy in a Former Soviet Republic ~ (I. B. T auris, NY 2011) 115.

37 Stefes, C, Understanding Post -Soviet Transitions: Corruption, Collusion and
Clientelism (Palgrave Macmillan, Great Britain 2006) 64.

38 Stefes, C, @overnance, the state, and systemic corruption: Armenia and Georgia
in comparison 6(2008) Vol. 2(2) CRIA 73.

39 |t should be noted there are more factors which have contributed to the emergence
of a centralized system of corruption which are not covered in this paper because of
space constraints.

40 Stefes, C, @&overnance, the state, and  systemic corruption: Armenia and Georgia

in comparison 6(2008) Vol. 2(2) Caucasian Review of International Affairs 7 5.
446Governance, Corruption, and Conflictd (United
https://www.usip.org/sites/default/files/ETC -D/INPEC/ 480021.PDF , accessed 25

October 2016.
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widespread throughout society ~ 42. The UN Human Rights Committee has
expressed concern about allegations of persisten t corruption throughout

all branches of the government. 43 According to Transparency

I nternational ds 2013 GI ob &l payihg bribaspst i on
considered to be a norm among citizens in order to speed up the
administrative procedures. Connected to s tate capture, Stefes (2008)

shows how corruption in Armenia is entrenched in hierarchical patronage

client networks that extend from top to lower level officials. 45 Personal
connections play a very important role and can make the difference

between getting something done or not. Due to minimal turnover of staff

in government institutions, having connections there can be very

beneficial. A common way that oligopolists maintain their market power

is through the phenomenon of oOr oarhentdé or
officials who might have indirect ownership of a business and can

formally or informally protect companies that are required to interact

with the agencies in which these officials work.

In Armenia the sectors most vulnerable to corruption include j ustice,

police, public administration, etc. These are also the sectors the role of

which in the fight against corruption is crucial. According to Svenssen

(2005), 46 the success of anticorruption activities largely depends on legal

and financial institutions, judiciary, police, and financial auditors, which

are of crucial importance in order to enforce and strengthen

accountability in the public sectors. As to the role of the judiciary
institution in the fight against corruption in Armenia, given the tight

executive control of the Armenian government over the judiciary branch,

the ability of the judiciary to function independently is highly

questionable. Asitisnoted inthe ICG Eur ope Report (2004),
tactic agreement between t hé. Thixaegomehti ve a
is complemented by Stefes (2006) 48 who notes that the judiciary

2Policy Forum Armenia, O0Corruption in Armeniad
2013), https://lwww.pf -

armenia.org/sites/default/files/documents/files/PFA_Corruption_ Report.pdf ,

accessed 7 July 2016.

43US Department of State, 2012a, Investment climate statement & Armenia ,
http://www.state.gov/e/eb/rls/othr/ics/2012/191100.ht m, accessed 8 July 2016.

US Department of State, 2012b, Armenia 2012 human rights report,
https://www.state.gov/documents/organizati on/204468.pdf , accessed 8 July 2016

44 @lobal Corruption Barometer 201306 (Transparency I nternation
http://www.transparency.org/gcb2013/in_detail , accessed 30 October 2016.

45 Stefes, C, @&overnance, the state, and systemic corruption: Armenia and Georgia

in comparison 6(2008) Vol. 2(2) Caucasian Review of International Affairs 73 -83.
4Svenssen, J. OEight Questions about Corruption
Journalof Economic Perspectives 19  -42.

471 CG, O6Armeni a: I nt ernaloplen sReapboirlti tNyr . A hleba8d) &(, E u(r
Brussels: International Crisis Group 14.

48 Stefes, C, Understanding Post -Soviet Transitions: Corruption, Collusion and

Clientelism (Palgrave Macmillan, Great Britain 2006) 114.
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institution should obey the political au
government will turn a blind eye on bribes and corruption. Further,

according to the Article 95 of Chapter 1 : The Foundations of
Constitutional Order of the Constitution of the Republic of Armenia, the

list of candidates of judges must be approved by the p resident. 49 The

police are often referred to as another important actor which can play a

crucial role in combating corruption, but this institution is itself plagued

by corruption.As Shahnazarian (2012) notes, 066 AT
is penetrated by cor ruption and nepotism, which is tolerated by the

government because the security organs are helpful in its struggle with

the stateds political opposition. The he
medium -sized enterprises consider the police and the general
prosecutords office as the most %corrupt o

In its more than twenty years of independence, Armenia has been
struggling to overcome issues of corruption and has been supported in

its efforts by CSOs and foreign aid. For example, the United States Agency
for International Development (USAID) 51 has continuously supported
civil society organizations in Armenia in fighting corruption, monitoring

public service, denouncing bribery and raising awareness. It has also
contributed to the implem entation of international anti -corruption
instruments such as the UNCAC.

At first glance, it seems that the Armenian government has become more
open to dialogue with Armenian CSOs and is no longer opposed to the
involvement of non -state actors. 52 Still, th e country struggles with
external factors, like Russian influence in political decisions, and internal

factor s, Il i ke Armeniads inability to com
corruption. 53 Even more so, corruption is widely accepted as a status quo
byt he popul ati on: 39% agree to a great e

you agree that the citizens of Armenia consider corruption as a fact of
I i f s Atte same time, residents of Armenia report that corruption is

99Constitution of the Republic of Armeniad (Nat
Armenia Website) , http://www.parliament.am/parliament.php?id=

constitution&lang=eng , accessed 15 October 2016

50Shahnazari an, N. 6Police ReforAmenaatd Corrupti on
Nagomo-Kar abakho (2012) PONARS Eurasia Policy Mem
5% Country Devel opment Coope2@lvon(SSEARDeggbf&ivR o

https://www.usaid.gov/sites/default/files/documents/1863/Armenia -CDCS.pdf ,

accessed 7 November 2016.

529 Ciilv Society Briefs: Armeniad (Asian Devel opme
https://www.adb.org/sites/default/files/publication/29304/csb -arm.pdf , accessed

7 November 2016.

53 Stefes, C, @overnance, the state, and systemic corruption: Armenia and Georgia

in comparison 6(2008) Vol. 2(2) Caucasian Review of International Affairs, 73 -83.
4Policy Forum Armenia, ©6Corruption in Armeniabd
2013), https://  www.pf -
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one of the central problems in their count ry, with 57,8% citing corruption
as one of five main issues in the country. 55

Interestingly, public perception of corruption also shows that the general
public is accepting of engaging in corrupt behavior for the purpose of
resolving a problemwitha  person in power. At the same time, individuals

donét realize the connection between the
over-all national level of corruption. As the Armenian Policy Forum writes,

o[ é] individuals <contribute to agder upt.
corruption to have a neg &tUltimatgely,ithmplsoct on
means that individuals donot feel a res

corrupt behavior and remain passive, making the fight against corruption
ever more difficult. Therefore, perception of corruption is an essential
element of any analysis and should be reviewed in order to develop a
coherent strategy for fighting corruption.

3.2. Civil Society in Armenia

Corruption can be beaten if we work together. To stamp out the abus e of
power, bribery and shed light on secret deals, citizens must together tell

their governments they have had enough.

José Ugaz, (Chair, Transparency International)

In general, civil society is understood as a sphere of social activities and
organizations outside of the state, the market, and the private sphere
which is based on principals of voluntarism, pluralism and tolerance

(Anheier 2004; Diamond 1999; Salamanon, Sokolowski and List 2003) 57,
As the World Bank 58 acknowledges, there is no con sensus regarding a
universal definition of what civil society is because of differing conceptual
paradigms, historic origins, and country contexts . However, for the

purpose of this research it is important to introduce a specific

understanding of this conc  ept to guide the paper. The paper uses the

definition of civil society adopted by the World Bank, according to which

CSOs are oO0considered as important actor s
and implementation of other development programs, as a complement to

armenia.org/sites/default/files/documents/files/PFA_Corruption_ Report.pdf ,
accessed 10 December 2016, p. 14.

55 |bid:14.

%Policy Forum Armenia, ©6Corruption in Armeni ab
2013), https://lwww.pf -

armenia.org/sites/default/f iles/documents/files/PFA_Corruption_ Report.pdf ,

accessed 10 December 2016, p. 19.

57 Cited in Paturyan, Y and Gevorgyan, V (2014) Armenian Civil Society after Twenty

Years of Transition: Still Post -Communist? 12.

8Defining Civil Soci et yd ,bth:iveb.wuddbanidorgBank websit
WBSITE/EXTERNAL/TOPICS/CSO0/0,,contentMDK:20101499~menuPK:244752~pa
gePK:220503~piPK:220476~theSitePK:228717,00.html , accessed 20 June 2016
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government action, especially in regions where government presence is
weak such as in post -conf |l i ct s*% In thia tontexh GS®s and
NGOs are used interchangeably. Furthermore, following discussions of

the definitions of civil society by Paturyan (2009), the definition adopted
for this paper can be developed further and complemented as: a sphere

of social activity without the involvement of the state that has a normative
character, seeks to involve citizens actively, and engages in advancing
certai n interests based on a set of legal standards 60, This definition
resembles in its core that of Diamond (1999), 61 but adds the normative
aspect in order to reflect the fact that CSOs tend to focus their efforts on

the progress towards a specific goal.

NGOs depend on public support and this is no different in the case of
Armenia: NGOs perceived as unwilling and unable to fight corruption will

not enjoy public support. Additionally, NGOs that have greater public
support also have stronger ties to the general p ublic. Therefore, before
selecting interview partners, a general overview of the involvement of civil
society in Armenia shall be provided.

Armenian civil society is conscaoammeni at0¢
civil society. The disintegration of the communist block was accompanied

by a rapid development of CSOs or as Voicu and Voicu (2003) 62 referto it

by 66mushrooming of N Giade@eddence | Amienigna | | y ,
NGOs were created by political elites and their apparent influence was

low.Theref or e, the governmentos relationship
ambivalent. 63 Today, research suggests that the perception of NGOs is

positive, albeit personal involvement is low. 64 A contributing factor is the

stalemate in development that Armenian NGOs h ave suffered since the

1990s. A lack of progress shows that NGOs are often less connected to

the general public than they should be in order to work effectively. As for

59 |bid.
60 Paturyan, Y (2009) Perceptions of the Role of Armenian Civil Society in Countering
Corruption : Research Project Report by Caucasus Research Resource Centers o]

ARMENIA , http://www.crrc.am/hosting/file/_static_content/fellows/corruption/
Yevgeniya_Paturyan.pdf , accessed 5 December 2016.

61 Diamond, Larry Jay, Developing Democracy: Toward Consolidation  (Baltimore:
Johns Hopkins University Press, 1999. Print.)

62 Voicu, M. and Voicu, B,  Volunteering in Romania: A Rara Avis . In The Values of
Volunteering: Cross -Cultural Perspectives, edited by ~ Paul Dekker and Loek Halman
(Springer, New York 2003) 143 9159.

63 Paturyan, Y and Gevorgyan, V (2014) Armenian Civil Society After Twenty Years
of Transition: Still Post -Communist? , http://www.ascn.ch/dms/downloads/
Research/Projects -Armenia -2011/Armenia n_Civil_Society_after_Twenty_Years_of
Transition.pdf , accessed 5 December 2016.

64 Paturyan, Y (2009) Perceptions of the Role of Armenian Civil Society in Countering
Corruption : Research Project Report by Caucasus Research Resource Centers o)
ARMENIA , http: //www.crrc.am/hosting/file/_static_content/fellows/corruption/
Yevgeniya_Paturyan.pdf , accessed 5 December 2016.
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the relationship with the government, Paturyan sums it up as follows,

0The st atteigmme,adtherthan control or suppress, NGOs, thus
providing them with a certain | evel ®of fi
The biggest problem in Armenia is the lack of cooperation between civil

society and the government. Additionally, poor coordination of

information exchange between state bodies undermines monitoring

efforts by civil society organizations ¢, In terms of the  business sector, it

does not invest in the NGO development.  ¢7

Despite these challenges, the research reveals that Armenian civil society
is developing. Moreover, a new type of civil society has emerged in

Ar meni a: 0bactivists ( mo st lucated)y rawght , ur
together by online networking to participate in protests that gather public
support and have i mpact®t | megardsoto iastiy maki n

corruption measures, the engagement of CSOs in fighting corruption, and
increasing transparency and a  ccountability is increasing. Among the
most noteworthy NGOs are Transparency International Anticorruption
Centre, HETQ 69 Investigative Journalists NGO 7 | Open Society
Foundations -Armenia, etc. 71

4. UNCAC and Armenia

The United Nations Convention against Corruption (UNCAC) is a
multilateral convention adopted by the UN to prevent and control
corruption. It is the only legally binding international anti -corruption
instrument. It was adopted by the General Assembly by re solution 58/4
of 31 October 2003. 72 The UNCAC covers five main areas: preventive

65 |bid: 29.

66 Asatryan, V, etal.  State of the Fight Against Corruption in the South Caucasus

(2015), https://ec.europa.eu/research/social -sciences/pdf/policy_briefs/cascade_

pb-0815.pdf , accessed 18 December 2016.

676 Ci vi | Society Briefs: Armeniad ,(Asian Develop
https://www.adb.org/sites/default/files/publication/29304/csb -arm.pdf , accessed

7 November 2016.

68 For more information on different activities by Armenian civil society, please see
6Armenia by I skandaryan, AQhtpsH/freedomlmuse.drgb use webs

sites/default/files/NiT2016%20Armenia.pdf , accessed 5 December 2016.

69 Please, note that HETQ is not an abbreviation. It is a word, and it is translated

from Armenian in English as O6track?qo.

70 Investigative Journalists NGO , https://hetq.am/eng/about/ , accessed 8

September 2016.

71 To gain more information about CSOs and their e ngagement in anti -corruption

measures, pleasesee Ci vi | Society Briefs: Armeniad (Asia
website) , https://www.adb.org/sites/default/files/publication/ 29304/csb -arm.pdf ,

accessed 7 November 2016.

2For more informati on, please see O6United Natio

(UNODC website) , https://www.unodc.org/unodc/en/treaties/CAC/
index.htm#UNCACTulltext , accessed 20 May 2016.
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measures, criminalization and law enforcement, international

cooperation, asset recovery, and technical assistance and information

exchange. It includes both mandatory and non -mandatory provisions.
Mandatory provisions are those that each state party to the convention

is obliged to implement, whereas non -mandatory provisions are
provisions of which the implementation is up to a state party. In order to

understand the difference between mandatory and non -mandatory
provisions one should pay attention to the use of the language 3, For
exampl e, in mandatory articles the typic
66shall adopt énda n dwehteareya sarntoincl es usual |y
Party shoul d endeavor to adopt €060, or
adoptingdd. Everyone having ratified UNC
of the Conference of States Parties (COSP) which was established to

improve the capacity of and cooperation between Stat es parties to achieve

the objectives set forth in the Convention and to promote and review its

implementation. 74

4.1. Ci vi | Soci etyds Participation in t he
UNCAC

CSOs have a key role to play in fighting corruption, starting from
monitoring public services, denouncing bribery, and raising awareness,

to contributing to the implementation of international anti -corruption
instruments such as the UNCAC.

The importance of civil society in promotion and implementation is

recognized in t he Convention. For example, Articles 13 and 63 (4) (c)

explicitly acknowledge the role of civil society and non -governmental
organi zations in fighting corruption and
Article 13 Participation of Society stipulates that partie s signatory to the

treaty should take appropriate measures to promote the participation of

civil society, in particul ar ot o pr omc
individuals and groups outside the public sector in the prevention of and

the fight against cor upti ond and to strengthen th
measures such as 060a) enhancing the trans
contribution of the public in decision -making processes; b) ensuring that

the public has effective access to information; d) respecting, pr omoting

and protecting the freedom to seek, receive, publish and disseminate
information <concer".iMorgovec some arfcles calhah

each State Party to develop anti -corruption policies that promote the

participation of society (Article 5), an d Article 63 (4) (c) requires that the

73 |t should be note d here that many provisions have both mandatory and non -
mandatory paragraphs (e.g. Article 37).

74 For more info, please see The United Nations, United Nations Convention against
Corruption . Treaty Series 2349 (2003): 41. Art. 63.
75 The United Nations, United Nations Convention against Corruption . Treaty

Series 2349 (2 003): 41. Art. 18 (a, b, d) 15.
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Conference of the States Parties agree on procedures and methods of
work, cooperating with relevant NGOs.

The UNCAC coalition, established in August 2006 mobilizes civil society
action for the UNCAC at international , regional and national levels. It is

a global network of over 350 CSOs in more than 100 countries,
committed to promoting the ratification, implementation, and monitoring

of the UNCAC. 76 According to the coalition, though the UNCAC
acknowledges the crucial  role of civil society in successful anti -corruption
efforts, civil society participation is limited by the UNCAC review
mechanisms guidelines 77 . The latter allows discretion to countries
regarding the extent of participation in and transparency of their co untry
reviews. The UNCAC coalition offers the following suggestions to ensure
CSOs active participation during the UNCAC review mechanism process:
CSOs may monitor implementation of the UNCAC themselves and

produce a parallel review report as a contributio n to the review process,

or they may comment on the official country review report and follow -up
implementation of the country review report recommendations. 78

The examination of the document s, such a

the ConferenceoftheSta t es Parti es t®and et WNCALZGWI d
for the Participation of Representatives of NGOs at Sessions of the
Conference of the States Paegotrevealsse(e@OSP)
restrictions which place limitations on the participation of civil society in

fighting against corruption in the framework of the UNCAC. According to

the Rule N17 of Procedure for the COSP to the UNCAC, only NGOs having

consultative status with the Economic and Social Council (ECOSOC) may

apply for observer status at COSP sessions. 8 Thus, consultative status

with the ECOSOC is a precondition for gaining observer status. Other

NGOs that do not have ECOSOC consultative status may also apply for

76 For more information, please see: UNCAC Coalition website ,

http://uncaccoalition.org/en_US/about -us/about -the -coalition/ , accessed 15

September 2016.

O UNNMC Review Mechani smdé (UNCAC Coalition websit
http://uncaccoalition.org/en_US/uncac -review/uncac -review-mechanism/

accessed 15 September 2016.

78 |bid.

79 UNODC, Rules of Procedure for the Conference of the States Parties to the United

Nations Convention against Corruption (2007), https://www.unodc.org/pdf/crime/
convention_corruption/cosp/07 -80230_Ebooke.pdf , accessed 25 September 2016.

80 For more information, please see: 0606Guidelines
Representatives of Non -Governmental Organizations at Sessions of the Conference of

the States Parties to the United Nations Conven
https://www.unodc.org/docum ents/INGO/CST_Guidelines_for_the_participation_of_
representatives_on_NGO_at_the_ COSP2809.pdf , accessed 10 November 2016.

81 UNODC, Rules of Procedure for the Conference of the States Parties to the United

Nations Convention against Corruption ~ (2007),

https:/ /www.unodc.org/pdf/crime/convention_corruption/cosp/07 -80230_

Ebooke.pdf , accessed 25 September 2016, Rule 17.
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observer status, however the procedure is a little more complicated. 82

After gaini ng the status of an observer, NGOs can attend plenary sessions

of the COSP, deliver statements, make written submissions and receive

the COSP3ds document s. However, observer
adoption of resolutions or decisions by the COSP.

TI, an NGO with consultative status with the ECOSOC, and the
Transparency and Accountability Network, an NGO without consultative

status with the ECOSOC, submitted a written statement to the UNCAC
Implementation Review Group (IRG) 8 in which they expressed their
concerns regarding restrictions on written submissions and oral
statements, exclusion of NGOs as observers in the IRG, and exclusion of

NGOs as observers in the Working Groups. 84 Restrictions placed on
written and or al st at ement sort bnitmir &anti GSOs &
corruption activities and assessments. For example, written statements

are a subject to a word limit. The length of the statement should be in
accordance with ECOSOC Resolution 1996/31. 85 Regarding oral

st at e me n t-governiental obser ver speakers are called after the list

of Member States and intergovernmental organization speakers has been
exhausted and there is no guarantee that they will be called because of

time constraints dé&ring the sessiondd.

82 According to the Rule 17 (2) 66The secretariat
such organizations with sufficient information at least thirty days prior to the

Conference. If there is no objection to a non -governmental organization, observer

status should be accorded unless otherwise decided by the Conference. If there is an

objection, the matter will be referred to t he Conferenceforad eci si on. 00

83 The functions of the Implementation Review Group are to have an overview of the

review process in order to identify challenges and good practices and to consider

technical assistance requirements in order to ensure effective implementation of the

Convention. For more info, please see &6l mplementati on
Nations Convention against Cohttpsdpwwivmodcdrg/( UNODC w
unodc/en/treaties/CAC/IRG -sessions.html , accessed 25 November 2016.

84 For more information, pl ease see: 66Stat ement submitted &
International, a non  -governmental organization in consultative status with the

Economic and Social Council and by the Transparency and Accountability Network,

a non -governmental organization not in consulta tive status with the Economic and

Social Council 86 CAC/ COSP/ I RG/ 2013/ 1
https://www.unodc.org/documents/treaties/UNCAC/WorkingGroups/Implementati

onReviewGroup/ 27-31May2013/v1383237.pdf , accessed 15 November 2016.

8% 6Economic and Social 1¢686h8ilbB (e&el Whi be,d Nat i

http://www.un.org/esa/coordination/ngo/Resolution_1996_31/ , accessed 25

November 2016. Paragraph 37 (d) and (e) limits the written statements by CSOs in

consultative status to 2,000 (general consultative status) or 1, 500 (special

consultative status) words per document including footnotes.

806Guidelines for the Partici p@dveanmentaof Repr esen

Organizations at Sessions of the Conference of the States Parties to the United
Nations Convention against Cor r up,t i ond
https://www.unodc.org/documents/NGO/CST_Guidelines_for_the_participation_of
representatives_on_NGO_at_the COSP2809.pdf , accessed 10 November 2016, 5.
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Furthermore, the exclusion of NGO s from IRG sessions and from
attending the Working Groups on Asset Recovery and Prevention as
observers prevents them not only from following and contributing to the
discussions but also from gaining a good understanding of their work.
Though UNCAC emphasi zes the role of civil society in fighting against
corruption, at the same time there are restrictions (listed above) which

are incompatible with some of UNCAC obligations. 87 For example,
restrictions on written submissions and oral statements are incompatib le
with UNCAC obligations listed in Article 13 Participation of Society.

4.1.1. Review Mechanism and Country Report

UNCAC became an integral part of Ar meni ac
ratification of the Convention by Parliament on 8 March 2007, and
entered into force on 7 April 2007 in accordance with article 68 of the
Convention. Armeniais also a part of the Istanbul Anti -Corruption Action
Plan of the Organization for Economic Co -operation and Development
(OECD) Anti -Corruption Netw ork for Eastern Europe and Central Asia.
Armenia is a member of the Committee of Experts on the Evaluation of

Anti -Money  Laundering Measures and the Financing  of
Terrorism (MONEYVAL) and joined the Group of States against
Corruption ( GRECO) in 2004 . 8  MONEYVAL aims at
encouraging  jurisdictions to improve their anti -money laundering
measures in keeping with the Financial Action Task Force (FATF) Forty 89
+ 9 Recommendations 9 and to enhance internationalco  -operation. 91 The

8% For more information, please see: 060Statement
International, a non  -governmental organization in consultative status with the

Economic and Social Council and by the Transparency and Accountability Network,

a non -governmental organ ization not in consultative status with the Economic and

Soci al Council 66 CAC/ COSP/ I RG/ 2013/ 1
https://www.unodc.org/documents/treaties/lUNCAC/WorkingGroups/Implementati

onReviewGroup/27 -31May2013/v1383237.pdf , accessed 15 November 2016.

88 Country Review Rep ort of Armenia by Lithuania and the Kyrgyz Republic of the

implementation by Armenia of Articles 15 642 of Chapter 111 o0Crimina
enforcement ¢ awd0 Acft iCHept e4rd |V o0l nternational
United Nations Convention agains  t Corruption for the review cycle 2010 62015,
https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/Ar
menia_UNCAC_Implementation_Report.pdf , accessed 3 July 2016, 3.

89 FATF (2012), International Standards on Combating Money Laundering and the

Financing of Terrorism & Proliferation , updated October 2016, FATF, Paris, France,
http://www.fatf  -gafi.org/media/fatf/documents/recommendations/pdfs/FATF_
Recommendations.pdf , accessed 25 November 2016.

9% FATF (2004) FATF IX Special Recommendations , http://www.fmu.gov.pk/
docs/FATF_9Special_Recommendations.pdf , accessed 20 November 2016.

M For more i nfor matGommitee g Expedassor thesEwaduation of Anti -

Money Laundering Measures and the Financing of

Terrorism ( MON E Y V &ingndal Action Task Force ~ Website), http://www.fatf -
gafi.org/pages/moneyval.html , accessed 15 Novem ber 2016.

89
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objective of GRECO is to improve  the capacity of its members to fight
corruption by monitoring their compliance with the Council of Europe

anti -corruption standards through a dynamic process of mutual
evaluation and peer pressure. 92 Thus, Armenia has joined a number of
institutions which a  im at combating corruption.

The Review Mechanism is an intergovernmental process and its goal is to

assist States parties in implementing the Convention. 93 |t assists State
Parties in the effective implementation of the convention. The mechanism
consists o ftwo five -year cycles. The first cycle (2010 82015) covers chapter
Il on Criminalization and Law Enforcement and Chapter IV on
International cooperation, whereas the second cycle (2015 02020) covers
Chapter Il on Preventive Measures and Chapter V on Asset Recovery. %4
Armenia was reviewed within the first review cycle by Lithuania and
Kyrgyzstan in 2013. 9

The paper will focus on only the articles mentioned in the country review
report 9% which are of interest for this research project since based on the
literature research, the importance of the enforcement or review of these
articles is emphasized by many reports. Those articles are: preventive
anti -corruption body or bodies (Article 6), illicit enrichment (Article 20),
liability of legal persons (Article 26), and protection of reporting persons
(Article 33). It is worth mentioning that there are more articles which

92 @roup of States against corruption (GRECO) 6 ( Counci | of ,Europe webs
http://www.coe.int/t/dghl/monitoring/greco/general/about_en.asp , accessed 21

November 2016.

93 Country Review Report of Armenia by Lithuania and the Kyrgyz Republic of the

implementation by Armenia of Articles 15 042 of Chapter 111 o0Crimina
enforcement ¢ aw®d0 Acft iCHept e4r4 |V ol nternational
United Nation s Convention against Corruption for the review cycle 2010 062015,

https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/Ar
menia_UNCAC_Implementation_Report.pdf , accessed 3 July 2016, 2.  For more

information on Mechanism for the Review of Im plementation of the United Nations
Convention against Corruption, pl ease see O0Mech
| mpl ementation of the United Nations Convention
Nations Office on Drugs and Crime website) ,

https://www.unodc.org/unodc/en /treaties/CAC/IRG.html . accessed 5 July 2016.
“HUNCAC Review Mechanismd (UNCAC Coalition webs
http://uncaccoalition.org/en_US/uncac -review/uncac -review -mechanism/

accessed 15 September 2016.

%$6Country Profile: Armeniad (UNODC website)
http://www.unodc.org/unodc/treaties/CAC/country -

profile/CountryProfile.html?code=ARM , accessed 23 November 2016.

9% Country Review Report of Armenia by Lithuania and the Kyrgyz Republic of the

implementation by Armenia of Articles 15 642 of Chapt éalizatiohandlavCr i m
enforcementé amdd0 Aacft i CGHeaept e4r4 IV o0l nternational
United Nations Convention against Corruption for the review cycle 2010 62015,
https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/Ar

meni a_UNCAC_Implementation_Report.pdf , accessed 3 July 2016.
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should be studied further (especially Article 9 Public Procurement and
Management of Public Finances) 97, however given the limitation of space
and scope, this paper focuses only on the above -mentioned articles in
order to be able to provide a detailed analysis. Now, each of these articles
and their current state in the Armenian context will be introduced one by
one.

Article 6 0PFrceovrernutpitvieonAnBoidy or Bodiesd (
As to the institutional framework, it includes two bodies: the Anti -
Corruption Council 9 and the Anti -corruption Strategy Implementation

Moni toring Commission. The Monitoring Commission is headed by a

Presidential Assistant and monitors the implementation of the Anti -
Corruption Strategy and internal anti -corruption program . However,

there is little information on its activities. According to t he information
collected through consultations with local experts within the framework

of another project 100 the commission exists only on paper. As for the

Anti -Corruption Council, it is chaired by the Prime Minister and is tasked

with coordinating the imp  lementation of the anti  -corruption strategy. The

country review report does not mention anything about the conflict of

interest connected with the membership of those high ranking officials in

the Council. 66Public perceptiaedbydie t he
reporting of online media outlets not controlled by the government when

they publish on alleged government corruption, embezzlement of state

funds, corrupt practices in procurement, and the involvement of high -
ranking officials and others in bu s i ne s ¥eForedample, according to

the report provided by Policy Forum Armenia (PFA) (2013), Hovik
Abrahamyan, the previous chairperson of the Council, is described as

97 For more information on the state of Article 9 in Armenia and recommendations

for it, please see Annex C.

%gDecision Of The Government Of The Republic Of
Corruption Co uncil And Expert Task Force, On Approving The Composition Of The

Council And Rules Of Procedure For The Council, Expert Task Force And

Anticorruption Programmes Monitoring Division Of The Staff Of The Government Of

The Republic Of ArmeniaNo 165 -Nofl9February 20158 (The Gover nm
Republic of Armenia website) , http://www.gov.am/u_files/file/xorhurdner/

korupcia/165 -N_ENG.pdf, accessed 18 August 2016.

99 Country Review Report of Armenia by Lithuania and the Kyrgyz Republic of the

implementation by A rmenia of Articles15 842 of Chapter |11 oCri mina
enforcementé amdd0 Aacft i CGHeaept &4r4 IV o0l nternational
United Nations Convention against Corruption for the review cycle 2010 62015,
https://www.unodc.org/documents/t reaties/lUNCAC/CountryVisitFinalReports/Ar
menia_UNCAC_Implementation_Report.pdf , accessed 3 July 2016, 8.

00 Wi ¢ k b er g ,-Co8uptioAnticorruption Helpdesk Providing On -Demand

Research Help Fight Corruption: Overview of Corruption and Anti -Corruptioni n

Armenia (2013 Transparency International), 9.

WwogPartnership for Open Society: Report | mpl eme
ICCPR and UNCAC in Armenia: 2014 -20150 ( Open Soci eAmyenidoundat i
website) , http://www.osf.am/wp -content/uploads/2016/05/Reporting -on-ICCPR-

and -UNCAC_POS_Armenia.pdf , accessed 25 July 2016, 15.
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one of the highly corrupted individuals and who owns lucrative mining
interests. He was also one of those high -ranking officials with an
abnormally large difference between his declared income and properties
revealed by the HETQ Association of Investigative Journalists  NGO. 102

Article 20 ol I 1 i ci-mandatory aricle)me Adcabding( to o n
Chapter | Article 6 of the Constitution of Armenia, generally accepted

rules of international law and international conventions that have been

ratified and have come into effect shall
domestic law and shall o verride any other contrary provision of domestic

law.1%3 Regarding Article 20 olllicit Enrichi
t hat 66 Ar meni a has considered criminal
decided not to establish the offence due to constitutional obstac | ed 60

The country review report also confirms that the legal system of Armenia

is characterized by deficiencies ¥nd t ha
terms of the anti -corruption legal framework, judicial impartiality, and

law enforcement profess ionalism, Global Integrity assesses it as weak,

giving it a score of 53 out of 100. 106

The HETQ Association of Investigative Journalists of Armenia 107 which
received an award from the Armenian branch of Tl for its outstanding
contribution to the struggle aga  inst corruption, has revealed cases of
abnormally large differences between the reported declarations of income

and property of high  -ranking public officials who have not been subjected

to any criminal prosecution. 108 Concerns about poor legal framework for

1028 Al | In the Family: Armenian Prime M@ayi sterds
Grisha Balasanyan, 2 February 2015 (HETQ: Investigative Journalists NGO website) ,
http://hetq.am/eng/news/58352/all -in -the -family -armenian -prime -ministers -

booming -business -empire -3.html , accessed 5 September 2016.

16The Constitution of the Republic of Armeni abd

Armenia website) , http://www.parliament.am/parliament.php?id=constitution&
lang=eng#1 , accessed 25 September 2016.

104 Country Review Report of Armenia by Lithuania and the Kyr gyz Republic of the
implementation by Armenia of Articles 15 042 of Chapter 111 o0Crimina
enforcement ¢ awd0 Acft iCHept e4rd |V o0l nternational
United Nations Convention against Corruption for the review cycle 2010 62015,

https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/Ar
menia_UNCAC_Implementation_Report.pdf , accessed 3 July 2016, 9.

105 |bid: 9.

106 6 Gl obal I ntegrity Report 2011: Armeniad (Gl ob,
http://www.globalintegrity.org/research/reports/global -integrity -report/global -

integrity -report -2011/gir -scorecard -2011 -armenia/ , accessed 28 September 2016.

107 For more information, please HETQ: Investigative Journalists NGO

https://hetq.am/eng/about/ , accessed 8 September 2016.

08 5 Al | In the Family: Armenian Prime Midhibsyt er ds
Grisha Balasanyan, 2 February 2015 (HETQ: Investigative Journalists NGO website) ,
http://hetq.am/eng/news/58352/all -in -the -family -armenian -prime -ministers -

booming -business -empire -3.html , accessed 5 September 2016.
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the anti -corruption agenda of Armenia has been repeatedly expressed by

many reports (e.g. by Policy Forum Armenia). Regarding illicit enrichment,

the results produced in the frame of the
deserve a special mention. In Septemb  er of this year (2016), the project

produced the first thematic summary presenting the results on

monitoring property and income declarations of Members of Parliament

(MPs). The monitoring revealed that MPs did not comply with the

legislative requirement of filin g a declaration every year, often not filing

for several years. 109

Article 26 oLiability of Legal Personso
the review report, Armenia has still not introduced liability of legal

persons for <corrupt i on egelatibredoes aa provided Ar me r
for criminal or administrative liability of legal persons, except for money -

| aunde 19 Asgrepdridd in the UNCAC Civil Society review by K.

Harut yunyan and V. Hokt anyan, 66t he [
discrepancies around the definition of foreign officials and does not

provide sufficiently strong grounds for the liability for legal persons, or

for trading in influence. The high number of amnesties granted following

convictions for corruption &ffences is a
Article 33 O0Protection of-maRdatprg articielng Per
According to Gl obal integrityos 2011 S
whistleblowers is also weak .112 The Armenian legislature lacks a cohesive

framework for the protection of reporting person s. The following figure

illustrates clearly why people may feel reluctant to report cases of
corruption. According to the answers t

following do you personally consider as a reason for not reporting
corruptiontotherelevanta ut horiti es?066 around 55 per

believe t hat 66t hose wh o report corru
retribution/.etaliationdo
109 For more information, please see Annex C) Thematic Summary on Monitoring of

MPs Property and Income Declarations
110 Country Review Report of Armenia by Lith uania and the Kyrgyz Republic of the

implementation by Armenia of Articles 15 642 of Chapter 111 o0Crimina
enforcementé amdd0 Acft i CGHeaept &4r4 IV o0l nternational
United Nations Convention against Corruption for the r eview cycle 2010 82015,

https://www.unodc.org/documents/treaties/lUNCAC/CountryVisitFinalReports/Ar
menia_UNCAC_Implementation_Report.pdf , accessed 3 July 2016, 10.

111 Harutyunyan, K and Hoktanyan, V, 'Enforcement Of Anti -Corruption Laws:

Armenia UNCAC Civil S ociety Review 2013' (2013) , http://transparency.am/files/
publications/uncac_cso_report.pdf , accessed 5 September 2016, 3.

1126 Gl obal Integrity Report 2011: Armeniad (Gl ob,
http://www.globalintegrity.org/research/reports/global -integrity -report/global -

integrity -report -2011/gir -scorecard -2011 -armenia/ , accessed 28 September 2016.
BPolicy Forum Armenia, O6Corruption in Armeni abd
2013), https://lwww.pf  -armenia.org/sites/default/files/documents/

files/PFA_Corruption_ Report.pdf , accessed 7 July 2016, 21.
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Our society does not rewand those
who report corruption

Moast people wha commit corruption only do
50 becawse of economic handship

It s ot warth reporting corruption if
Iam not personally hurt by it

No actons will be taken even

if carruption is reperted RELH
Thase wha report corruption will be
subject to retribution/retaliation
1] 10 20 o 40 B0 a0 TO B0
I oK/ Refused B e I o
Figurel has been taken from Policy Forum Arr

Ar meni a6 (A State of thel“Nation Report 2

The country review report notes that protection outside criminal law is

ensur ed by keeping t he whistl ebl ower 8s
anonymous reports cannot be the basis for opening a criminal

investigation according to Article 177 Criminal Procedu re Code of the
Republic of Armenia. %51 n t he Article 177 it is cle
statement or other anonymous message about [a] crime, unsigned or with

false signature or written on behalf of [a] fictitious person, cannot be a

reason for initiat ion of [@] cr i mi nal p r ¥Ss. eFarthdérmooen 6 6
protection within criminal l aw is possi |
(whistleblower) will be granted status of witness or victim, then s/he will

be entitled to protection mechanisms provided by the Code . @06

114 The analyses presented in the State of the Nation Report 2013 are based on

Armenia Corruption Household Survey 2010 database implemented by the

Caucasus Research Resource Center.

115 This issue is also indicated in the country review report of the Review Mechan ism.

1166 Cr i mi nal Procedure Code of the Republic Of A
Republic of Armenia website) , http://www.parliament.am/law_docs/
010998H0248eng.pdf?lang=eng , accessed 20 September 2016.

117 Partnership for Open Society. Report Implement ation of Selected Atrticles of

ICCPR and UNCAC in Armenia: 2014 -20150 ( Open Soci eAmyenidoundat i
website) , http://www.osf.am/wp -content/uploa ds/2016/05/Reporting -on-ICCPR-

and -UNCAC_POS_Armenia.pdf , accessed 25 July 2016, 17.
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Some of the above -discussed articles have also received much attention

in the report on | mplementation of Sel e
Armenia: 2014 -2015 provided on behalf of the Partnership for Open

Society Initiative 118 by the following organiz ations: Armenian Helsinki
Committee, Hel si nki Citizensd Assembly
Asparez, Open Society Foundations -Armenia, and Transparency
International Anticorruption Center. This report is important for this

project since it provides civil  society assessment on the UNCAC. It reveals

its shortcomings and offers recommendations to improve the situation.

One of the recommendations worked out in the framework of this report

is to establish rigorous and effective mechanisms for the monitoring of

the implementation of the 2015 -2018 anti -corruption strategy action

plan, with special focus on performance indicators and use of inputs from

NGOs. Thus, the report also emphasizes the importance of the
involvement of NGOs in fighting against corruption.

5. Empirical Data: Findings

The empirical data is obtained from the interview analysis and is
accompanied by findings from the literature research.

5.1. Analysis of the Interviews and Development of
Recommendations

As the interviews contain rich information, the paper follows Graneheim

and Lundman (2004) 11° and takes the whole interviews as the most

suitable unit of analysis for the research. After reading the transcripts

several times and 66making sense of t he
wh o 112 thé next step is made, which is data analysis. In order to

analyze the obtained answers to the open -ended questions this research

does not turn to any classical way of interview analyses but rather to the

inductive content analyses developed by Elo and Ky ngas which refers to

66an approach based on inductive data m
general, so that particular instances are observed and then combined

into a |l arger whole or gener al s t124 Toe me n t

put it differently, the gen  eral statements will be made based on the main
themes which appear quite often in both interviews. The analysis of the

186Partnership for Open Society. Report | mpl eme
ICCPR and UNCAC in Armenia: 2014 -20156 ( Open Soci eArmyenidcoundat i
website) , http://www.osf.am/wp -content/uploads/2016/05/Reporting -on-ICCPR-

and -UNCAC_POS_Armenia.pdf , accessed 25 July 2016.

119 These authors are mentioned in Elo, S., Kyngas, H. "The qualitative content
analysis process” (2008) Vol.62 No.1 Journal of advanced nursing, 109.

120 Elo, S, Kyngas, H "The qualitative content analysis process” (2008) Vol.62 No.1
Journal of advanced nursin g, 109.

121 |bid: 109.
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interviews will be accompanied by quotes from respondents throughout
the report in order to add credibility to the information.

The analysis of the interview proceeds from one important theme to
another according to the interview questions. The analyses are
accompanied by the findings and supporting arguments from the

research literature. The analyses are then followed by a list of
recomm endations developed based on both primary and secondary
sources.

5.1.1. Governmental Anti  -Corruption Bodies

According to Policy Forum Armenia, Armenia is characterized by the lack

of political will to fight against corruption. 122 With this in mind, it can be
assumed that any kind of body established by the imitative of the
government which is governed by high ranking political leaders cannot

be sincere and effective in its attempts to fight against corruption. In this
particular ¢ ase, Anti -Corruption Council 123 was meant. This assumption

is further supported by the fact t hat 0]
characterized by a deep public mistrust in the government and political
el i e ®Wher eas, Caucasus Resear chCRR@sour

Corruption Survey of Households (2010) has revealed that around fifty

per cent of the respondents find 6b6corr

high-r anki ng oAsiakebdy mentioded, this Council is chaired

by the Prime Minister of the Country and its members are high ranking
officials. One of the interview questions was based on the aforementioned
assumption and findings. G. Mamikonyan 126 gave a negative evaluation
of the work of the Anti -Corruption Council and K. Harutyunyan 127
menti oned t htatouniryas Armenia,df there is a political will

from the top in the countryds governmen

According to G. Mamikonyan, there has been much criticism about this

12pPolicy Forum Armenia, O6Corruption I n Armeni abd

2013), https://lwww.pf  -armenia.org/sites/default/files/documents/files/PFA_
Corruption_Report.pdf , accessed 7 July 2016.

Wi c k ber g, -C@ruptiah Amidori  ruption Helpdesk Providing On  -Demand
Research Help Fight Corruption: Overview of Corruption and Anti -Corruption in
Armenia (2013 Transparency International).

26Concept for the Fight agabnsupCoonuptrabhegnd

Government of the R epublic of Armenia website) , http://www.gov.am/en/anti -
corruption -strategy/ , accessed 21 August 2016.

124Wi c k b e r g, -C@&ruptiah Antidoriruption Helpdesk Providing On -Demand
Research Help Fight Corruption: Overview of Corruption and Anti -Corruption in
Armenia (2013 Transparency International), 2.

125 |bid: 6

126 Gayane Mamikonyan (interviewee) is a program coordinator for anti -corruption
programs at Open Society Foundations  -Armenia.

127 Khachik Harutyunyan (interviewee) is an anti -corruption expert at Transpar  ency

International Anti  -Corruption Center in Armenia.

96



council because it does not have imsay de
consultative body. Because of this limited power, civil society

organizations and opposition factions did not join the council. This body

cannot make fundament al changes. It do
decision-ma ki ng 6 0, says G. Ma mi kaotn-goauption | n A
bodies governed by high ranking officials do not enjoy trust from the

people and they have restrictive power. According to the Policy Forum

Armenia report (2013) the Armenian government cannot be considered

as a reliable participant in fig  hting and overcoming corruption, since it is

unwilling to implement an effective anti -corruption campaign. 128

It is worth mentioning one of the recommendations made by K.

Harutyunyan 066ci vil society must be grar
and appointme nt of leadership of anti -corrupti on® boni es 0
societyds involvement in the process of
leadership of anti -corruption bodies could enhance trust in those

institutions. What is also important to investigate closely is h ow to grant

civil soci ety an opportunity to i nfl ue

making processes regarding anti -corruption bodies and how the
government provides civil society with a space for an active involvement

and engagement in fighting against corrup tion. The argument by PFA
stating that ©66civil society remains the
inpromotinganti -cor r upt i on PAaemenstraestiie delevance of

the application of the afore  -mentioned recommendation.

Recommendation: Article 6  should also include a mandatory paragraph

on ensuring civil societyds partici-pati
corruption bodies, including in selection and appointment processes of

the | eadership. The second paragrapmbh of
Party shall grant the body or bodies referred to in paragraph 1 of this

article t he necessary independence [ é]
i nf | u é3hone df the ways to secure this independence and avoid any

undue influence and conflict of interest coul d be a development of such

a membership policy/process in those institutions which will ensure

member sd apolitical stance, i mpartiald]
competence.

1282policy Forum Armenia, ©O6Corruption in Armeni ab®
2013), https://lwww.pf  -armenia.org/sites/default/files/documents/files/PFA_

Corruption_Report.pdf , accessed 7 July 2016.

129 Harutyunyan, K. Semi  -Structured Interview , 15 October 2016, Yerewan, Armenia.
BOPolicy Forum Armenia, O6Corruption in Armeni abd
2013), https://lwww.pf  -armenia.org/sites/default/files/documents/files/PFA_

Corruption_Report.pdf , accessed 7 July 2016, 23.

131 The United Nations, United Nations Convention against Corruption . Treaty

Series 2349 (2003): 41, 10.
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5.1.2. Public Procurement and Management of Public Finances

The first point of the  article 9 Public Procurement and Management of

Public Finances states: 0606 Each State Par
fundamental principles of its legal system, take the necessary steps to

establish appropriate systems of procurement, based on transpare ncy,
competition and objective criteria in decision -making, that are effective,

inter alia, in preventing corruption. Such systems, which may take into

account appropriate threshold values in their application, shall address,

i nt er B3aG. Mamikdbnfans t at es: O66procurement i s
of the biggest cradles of corruption. Public officials indirectly (such as

through personal contacts) establish some companies and afterwards

these companies get contracts in public procurement. Fifty percent of

public procurement contracts are single sources and this type of
contracts contain majl8.rMoreower, Articlett5 obthe r i s ks
Constitution of Armenia 134 forbids members of parliament to own or run

a business while in office. However, this ban is ve ry often ignored. This

has resulted 66éin a significant increas
exceeds his/her legitimate income and which the official cannot
reasonably explaindédd shares G. Mami konya

problem here is tha t the judiciary is not independent. It depends on the

executive authorities. Indeed, Tl describes the executive branch of the

Ar meni an government as O606predominant in
despite formal separation of powers, the judiciary is largel y subordinate

t o the e x%¥Asuveportadindhé project by McDevitt (2013) 70% of

citizens of Armenia consider that the government is having a strong

influence on the judiciary 136, As it has already been mentioned in the

paper, Armenia is doing very poo rly in terms of the legal framework for

anti -corruption agenda. Global Integrity Scorecard for Armenia (2011)

shows a strong contrast between the legal framework and its actual
implementation. The legal framework score is 86, so it is described as
66stdrbongher eas the actual i mpl ement ati on

132 The United Nations, United Nations Convention against Corruption . Treaty
Series 2349 (2003): 41 , 12.

133 This quotation has bee n taken from the interview given by G. Mamikonyan.
Following, the interviewees request the transcript was not attached to the paper.

BdThe Constitution of the Republic of Armeni ad
Armenia website) , http://www.parliament. am/parliament.php?id=constitution&

lang=eng#1 , accessed 25 September 2016.

135 Wi ¢ k b er g,-Co8uptioAnticorruption Helpdesk Providing On -Demand

Research Help Fight Corruption: Overview of Corruption and Anti -Corruption in

Armenia (2013 Transparency |  nternational).

13 Mc Devitt, A 6The State of Corruption: Ar meni a
Ukrained (2015) Transparency International.
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very weako6d. Thus, these numbers rende
weldk 606 .

o O
o O

5.1.3. Article 20 lllicit Enrichment

The problem of the criminalization of illicit enrichment in Armenia has

been raised by both interviewees.avepe of
tricky tool which could be manipulated by state authorities for political

persecution. For example,  when it was introduced in Pakistan, they used

this tool to prosecute opposition membe rs. 6G. Mamikonyan also
expressed the importance of the criminalization of illicit enrichment.

What is more interesting is that both of them see illicit enrichment as a

tool for political prosecution, especially for opposition leaders: the ruling

elite party can use it to prosecute the opposition leaders. Furthermore,

one interviewee shared that: 66t he Mini
package of some legislative amendments to criminalize cases of huge
increase in the assets of officials which exceed h is/her legitimate income

and which the officials cannot explain reasonably. However, the
legislative amendments foresee criminalization of illicit enrichment only

for high ranking officials and officials occupying lower political positions
wonot b ed by thif ke These high ranking officials can do their
business registering them under the name of those low rank politicians

or proxies (family members, children, relatives). There is a risk that
criminalization of illicit enrichment might be used as a tool for political
prosecu¥®i on. 80

A number of notable cases of corruption of high -ranking officials revealed
and investigated by HETQ journalists 140 contributes to the argument that
66corruption in Ar meni a directly benefi

countr y 0 s r ul i d\moegl thoseehigh .-ranking officials are the
former president Robert Kocharyan, the former Prime Ministers Tigran
Sargsyan and Hovik Abrahamyan, etc. 142

B76Gl obal Integrity Report 2011: Armeniad (Gl ob,
https://www.globalintegrity.org/research/repo rts/global -integrity -report/global -

integrity -report -2011/gir -scorecard -2011 -armenia/ , accessed 28 September 2016.

138 Harutyunyan, K. Semi  -Structured Interview , 15 October 2016, Yerewan, Armenia.

139 This quotation has been taken from the interview given by G. Mamikonyan. The

interviewee gave her consent to making in -text quotations from the interview.

However, she requested not to attach the whole transcript to the paper.

1“0 Al | I'n the Family: Armenian Pri me M3 sbtyer &8s
Grisha Balasanyan, 2 February 2015 (HETQ: Investigative Journalists NGO website) ,
http://hetq.am/eng/news/58352/all -in -the -family -armenian -prime -ministers -

booming -business -empire -3.html , accessed 5 September 2016.

“Policy Forum Ar meni a, 0 ChStatewfghe Naiion Repart Ar meni ad
2013), https://lwww.pf  -armenia.org/sites/default/files/documents/files/PFA _

Corruption_Report.pdf , accessed 7 July 2016, 7.

142 please, see Annex B.
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Recommendation: UNCAC should make Article 20 mandatory. Armenia
should criminalize i llicit enrichment.

5.1.4. Protection of Reporting People (Whistleblowers)

Both interviewees have raised the issue of protection of reporting
people. 143 According to them, itis one of the shortcomings to be improved.
66With r e g amamdatdryo provisions, the legislation does not
provide a cohesive framework for the protection of reporting persons and

does not <cri minal i z e“ The toleofiwhistleblowersénh me n t ¢
fighting against corruption has been repeatedly emphasized. For example,
the Parliamentary Assembly of Council of Europe 06referring

Resolution 1729 (2010) “5on t he protection of oOowhi st
the importance of w histleblowing as a tool to increase accountability and
strengthen t he fight agai nst coruptio
However, as has already been illustrated in subchapter 3.2. of this paper

the Armenian legislature relating to the protection of whistlebl owers can

be described as undeveloped.

Recommendation: UNCAC should make the protection of whistleblowers

a mandatory article to make the legal systems of the State Parties take
appropriate measures to provide protection for reporting persons. In the
case of Armenia, taking into consideration the fact that the legislation
does not offer a cohesive framework for the protection of reporting
persons, the National Assembly, within the scope of its authority as

defined by the Constitution, should pass a law which would ensure the

same means of protection for reporting persons, which are prescribed for

victims, witnesses, and experts by the criminal -procedure legislation.

5.2. Civil Societyds Empower ment

“For more info, pl ease see Harutyunyan, K 6 Why

Properly Legi sl atedd (2015), Policy Brief. It is al s
http://transparency.am/files/publications/1438691722 -0-783251.pdf , accessed 27

November 2016. Har ut yunyan, K and Schultz. D 6Combatir
development of whistleblowing laws in the United States, Europe, and
(2015) International Comparative Jurisprudence (1) 87 097.

144 Harutyunyan K and Hoktanyan V, 'Enforcement Of Anti -Corruption Laws:

Armenia UNCAC Civil Society Review 2013' (2013) , http://transparency.am/

files/publication  s/uncac_cso_report.pdf , accessed 5 September 2016, 3.
“5HoResolution 1729 (2010) Final -Weowemnsdd Protec
(Parliamentary Assembly of Council of Europe website) ,

http://assembly.coe.int/nw/xml/XRef/Xref -DocDetails -

en.asp?FilelD=17851& lang=en, accessed 27 November 2016.

146  Recommendati onl1916. (2010) Final-bVewsgirse®ed Pr
(Parliamentary Assembly of Council of Europe website) ,

http://assembly.coe.int/nw/xml/XRef/Xref -XML2HTML -

en.asp?fileid=17852&lang=en , accessed 27 November 2016.
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One of the key preconditions for a successful fight against corruption
66woul d be active and effective <cooper e
agencies and 4 Civillsocistyis described dsne of the
weakest institutions i n Ar meni ads Nat i
restrictions on civil society hav e increased. 148 However, despite this fact,

as stated in the country report, CSOs are becoming increasingly active in

Armenia. As reported by the 2015 CSO Sustainability Index for Central

and Eastern Europe and Eurasi a, 66t her e
act i vi4 m@dnénia. In its previous sections, this paper has already

provided overwhelming information on the restrictions which hinder civil

society in general from its full and active engagement in the fight against

corruption in the frame of the UNC  AC. On the basis of the evidence of

ci vil societyos i nvol vement i n combatir
following recommendations have been developed: the UNCAC should

develop a mechanism of shadow reporting to be provided by civil society

whichwouldill ustrate the understanding of <ciwv
the fight against corruption. 150 One of the alternatives could also be a
recommendation made by the UNCAC Coalition: parallel review reports

produced by CSOs as a contribution to the review process 151,

Paturyan describes the influence of civil society on the Armenian

government policies as quite limited. 152 Current research seems to

validate the view that the government is reluctant to implement an

effective anti -corruption campaign, let alone cooperatio n with civil society

in the field. Thus, as stated in the re|
the most interested and legitimate actor in promoting transparency and

147 Country Review Report of Armenia by Lithuania and the Kyrgyz Republic of the

implementation by Armenia of Articles 15 642 of Chapter 111 o0Crimina
enforcement éd amdxd0 Aacft i @€Heaept e4rd | V 0d mdteirmrad i @fn atl h ¢
United Nations Convention against Corruption for the review cycle 2010 62015,

https://www.unodc.org/documents/treaties/lUNCAC/CountryVisitFinalReports/Ar
menia_UNCAC_Implementation_Report.pdf , accessed 3 July 2016, 93.
148 Mc Devi tt, A of@CortumionSArneenise Azerbaijan, Georgia, Moldova and

Ukrained (2015) Transparency International, 13.
“4The 2015 CSO Sustainability Index for Central
(USAID website) , https://lwww.usaid.gov/sites/default/files/documents/ 1861/

Europe_Eurasia_CSOSIReport_2015 Update8 -29-16.pdf , accessed 9 December

2016, 22.

150 This recommendation has been elaborated on the one made by G. Mamikonyan.

1 UNCAC Review Mechanismd (UNCAC Coalition web
http://uncaccoalition.org/en_US/uncac -review/uncac -review -mechanism/

accessed 15 September 2016

152 Paturyan, Y (2009) Perceptions of the Role of Armenian Civil Society in Countering

Corruption : Research Project Report by Caucasus Research Resource Centers o)

ARMENIA , http://www.crrc.am/hosting ffile/_static_content/fellows/corruption/
Yevgeniya_Paturyan.pdf , accessed 5 December 2016, 11.
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adaptinganti -cor r upt i on PAeCmeoaoftheenayd f empower civil
society participa tion in the fight against corruption is to establish strong

civil society institutions, or as K. Harutyunyan 154 suggested, to
institutionalize civil society participation in the fight against corruption,
such as by granting civil society a role in both selec tion and appointment

of leadership of anti -corruption bodies. Another way for civil society
empowerment in the field could be its inclusion in the UNCAC review
process (e.g. as part of a project on
monitoring corruption in Armenia, funded by the UN Democracy Fund

(UNDEF), Tl has offered small grants for CSOs engaged in monitoring and

advocating around the UNCAC review process) 155,

6. Conclusion

Corruption has a negative impact on the development of a country, the
allocation of public resources, and the consolidation of democracy.
Armenia is one of those developing countries where the problem of
corruption still remains prevalent. Among the main o bstacles hindering
an effective fight against corruption are the lack of political will and the

weak judiciary system. Though some progress has been made after the
ratification of the Convention, Armeniab®
several shortcomings. Furthermore, the weak judiciary system
undermines the effective enforcement of legislative measures in general

and in particular it impedes the successful fight against corruption. On

the basis of the provided evidence, the following recommendations have
been developed to contribute to the successful implementation of the
UNCAC in the Armenian context:

0 Article 6: Establishment of independent anti -corruption bodies
void of conflict of interest and with such a membership process
whi ch ensures apoditiceb estascé, impartiality,
neutrality, integrity, and competence.

Article 20: Criminalization of illicit enrichment.

Article 26: Introduction of liability of legal persons for corruption
with appropriate sanctions. Armenia should introduce criminal,
civil, or administrative liability.

Article 33: Adoption of a law which would ensure the same means
of protection of reporting persons, which are prescribed by the
criminal -procedure legislation for victims, witnesses, and experts.

O¢ O«

(@]

BpPolicy Forum Armenia, ©O6Corruption in Armeni ab®
2013), https://lwww.pf  -armenia.org/sites/default/files/documents/files/PFA _

Corrupt ion_Report.pdf , accessed 10 December 2016, 23

154 Harutyunyan, K. Semi  -Structured Interview , 15 October 2016, Yerewan, Armenia.

155 Harutyunyan K and Hoktanyan V, 'Enforcement of Anti -Corruption Laws:
Armenia UNCAC Civil Society Review 2013’ (2013) , http://t  ransparency.am/files/
publications/uncac_cso_report.pdf , accessed 9 December 2016.

102



Regarding civil society , one of the key preconditions for an effective anti -
corruption campaign is close cooperation between the government and
CSOs. There is also a need for strong civil society institutions

independent of the government. One of the ways to empower civil societ yds
role in anti -corruption measures could be their inclusion in the
procedure of the establishment of governmental anti -corruption

institutions and their involvement in the UNCAC review process.

The results of this study might be beneficial to civil soc iety institutions,
to both local and international donors, and to organizations involved in
the field. Regarding civil societyds inv

corruption measures, this research reflects the tip of the iceberg and

suggests that thi s paper might serve as a basis for further detailed
research focusing specifically on civil
corruption in Armenia.

Finally, this paper invites the readero
offer recommendations (developed by NGOs) and additional data on the

issues covered in the paper which are considered of significant

importance. This research has not been able to cover other articles of the

UNCAC which need to be revised or enforced in Armenia from the

perspective of th ose NGOs. Given the evidence from analysis of the

materials which support those recommendations, they have been

attached to this paper as important sources for additional and
complementary information.

7. Annexes

Annex A) Analysis and recommendations related to anti -corruption
fight by Open Society Foundations Armenia

OPEN SOCIETY
FOUNDATIONS
4 ARMENIA

Anti -Corruption Council lacks mandate for investigation and
decision -making; membership compromises its independence

Anti -Corruption Council does not function as a specialized preventive,
law -enforcement or multi -purpose agency, and is simply meant to
consult the government on how to target the most sensitive areas and
coordinate implementation of anti -corruption policies. Membership of the
high ranking officials in the Council headed by the prime minister
compromises its reputation with engraved conflict of interest.
Composition of the Council and its limited power has been the reasons
why neither civil society organizations nor almost all opposition factions
agreed to join the Council.
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Establish an independent, specialized anti  -corruption body void of conflict
of interest, with mandate to tackle corruption through investigation and
decision -making. Members of the anti -corruption council shall be appointed
through pr ocess that ensures of their apolitical stance, impartiality,
neutrality, integrity and competence.

Anti -Corruption Strategy lacks implementation mechanisms

2015 -2018 Anti -Corruption Strategy action plan does not provide for the
clear, specific qualitative and quantitative performance indicators for
each activity, as well as mechanisms that would enable CS to monitor the
progress and effectiveness of implementation of anti -corruption actions
towards desired benchmarks.

To establish rigorous and  effective mechanisms for the monitoring of the
implementation of the 2015 -2018 anti -corruption strategy action plan, with
special focus on performance indicators and use of inputs from non
governmental organizations.

lllicit enrichment not criminalized

Armenia has not committed to criminalize a significant increase in the
assets of an official which exceeds his/her legitimate income and which

the official cannot reasonably explain. The acting Criminal Code does not
provide for the criminal offence of illic it enrichment. Meanwhile, the
problem on the ground persists. D eclarations of income and property of
high -ranking public officials and close relatives affiliated with them reveal
cases of abnormally large income allegedly owned by high

ranking officials or their close relatives.

Criminalize illicit enrichment based on regional and international
experience.

A separate legislation on conflict of interest not adopted

Despite legal acts contain provisions to prevent, restrict and regulate
confli ct of interest, however, wording of them is not always clear and
identical, which hinders the uniform understanding and resolution of
conflict of interest situations. Particularly, controversial is the main
provision regulating conflict of interest for pro hibiting engagement in
entrepreneurial activity, which has various formulations in different legal

acts and for different public officials.

To adopt separate legislation on conflict of interest; determine conflict of
interest as a situation incompatible with public service, banning to take
any actions or make decisions in conflict of interest situation, as well as
stipulate clear mechanisms for regulation and management of conflict of
interest;
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Generalize the norms that prevent, restrict and regulate conf lict of interest
for the officials at public functions in all levels of state and local self -
government bodies, as well as for all the top officials of state funded
and/or community budget funded organizations;

Reserve control and coordination over conflic t of interest and norms of
ethics to a united and independent body that will examine the complaints
regarding violations of conflict of interest and norms of ethics, will be
authorized to submit them to liability, and will have an obligation to report

on crime should there be sufficient ground for it.

The Commission on Ethics of High -Ranking Officials is restrained in
its functions and capacity

The Ethics Commission of High -Ranking Officials is responsible for
collection and review of asset and income declarations, consulting of
high -ranking executive officials on conflict of interest situations, issuing
conclusions on their ethical misconduct. | n practice, the Commission is
restrained in its functions and capacity of investigation into the asset and
income declarations of officials and, moreover, has no sanctioning powers

in case of data fraud. The Commission does not have proper mechanisms

to im plement its own decisions and conclusions because its documents
lack the mandatory force of law. Members of Ethics Commission are
appointed by the President; the President also has the power to terminate

the work of any Commission member.

Ensure introducing the institute of declaration of interests, and the
requirement for submission of asset and income declarations to extend to
the high ranking officials® parents, und:
of the fact of their being married a nd living together; expand the definition
of family relationships in the Public Service Law to include up to fifth degree

of kinship.

Declare and publish the companies of high ranking officials and the people
related to them, which are registered abroad, a nd the incomes received
from them, as well as their entire assets and funds regardless of the price
threshold,;

Publish the names of the people who pay income or make donations
(natural or legal persons), kinship or other relations of those who make
donatio ns, the place (country, place of residen ce) where their real estate is.

The legislation does not provide a cohesive framework for the
protection of reporting persons

Protection mechanisms for reporting persons (whistleblower) exist only
for participants o f criminal proceedings. The most relevant participants
are witnesses and victims. This is a problem because reporting person
does not get status of witness or victim automatically.

Only if the reporting person will be granted status of witness or victim,
then s/he will be entitled to protection mechanisms provided by the
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Criminal Code. It is essential to stipulate possibility of granting protection
measures to reporting persons immediately at the moment when they
report about crime. Otherwise it may be to o late.

Stipulate by law, that the reporting persons (whistleblowers) shall enjoy
the same means of special protection prescribed by the criminal -procedure
legislation, as the victims, witnesses and experts.

In the new Criminal Code prescribe by separate article criminal liability for
those persons, who inflict damage to the property or health of the reporting
person or his/her affiliated persons for his/her reporting, as well as for
those law enforcement offi  cials, who unlawfully shall disclose the reporting
person and his/her information.

Usage of public resources not effective, transparent and accountable

Adequate procurement legislation is in place; enforcement of anti
corruption laws in public procuremen t is very weak. Requirements on
conflict of interest in public procurement and their declarations
prescribed by law are not controlled. There are numerous single source
procurement cases when procurement is conducted with prices higher

than market ones. Pr eferences are given to certain companies and
periodically single source procurement is conducted with them.
Procurement contracts signed with companies which do not possess
licenses or are in the procurement black list at the moment of contract
signing; procurement contracts signed wit  h int ermediar y universal
companies which provide wide diversity of services and goods.

Ban by legislation the companies of high ranking officials and the people
related to them from participating in public procurement, publi ¢ bargaining,
auctions, and contracts for use of public resources;

Define a requirement for publication of the names of real owners
(beneficiary owners) of the companies, including mass media that
participate in public procurement, public bargaining, aucti ons, and
contracts for use of public resources;

Clarify by legislation the criteria for granting tax privilege in order to avoid
arbitrary and doubtful decisions

Annex B) Thematic Summary on Monitoring of MPs Property and
Income Declarations 156

156 The document has been provided by the Open Society Foundations -Armenia.
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INTRODUCTION AND MOTIVATION

BOX 1. NOTABLE CASES OF HIGH-PROFILE CORRUPTION

Among high-level officials of the current and previous administrations, who allegedly
have been involved in large-scale embezzlements and criminal conduct, the former
president Robert Kocharyan knows no rivals. A recently-formed “Anti-corruption”
NGO put him on the top of the list of the most corrupt individuals in Armenia. Me- i
dia reports place him on top of a sizable financial and economic conglomerate with !
assets both inside and outside Armenia, which he amassed during his two terms in
office in 1998-2008.

government officials
1 publicly rebuked
Pariiament’s Audit

Another famous case involves the former Minister of Natural Resources, a ruling
Republican Party MP and the chairman of Parliament’s standing committee on Eco-
nomic Issues, Vardan Aivazyan. According to an international award-winning series
of reports by Investigative Journalists of Armenia, during 2001-07 this individual is-
sued |1 ive mining to his family members. He was found guilty
by the Southern District Court of New York for demanding a kick-back from Global
Gold Mining, LLC and was ordered to pay the company a $37.5 million fine. Another

high-level official, who allegedly owns | ive mining ir is the Speaker of the
Parliament, Hovik Abrahamyan.
Recently, the same group of ir igative journalists facts of pofa

Cyprus-based off-shore entity by the current Prime Minister, Tigran Sargsyan. Finally,
media reports have linked Head of the State Tax and Customs Agency, Gagik Khacha-
tryan, to massive wealth through the ownership of a major Internet and cable TV ser-
vice provider, two food-importing companies, one super ket, a car di ip, a
luxury watch store, and a company that has a legal monopoly on supplying paper for
cash registers, among other assets.

However, such high-profile corruption cases rarely, if ever, lead to investigations and
are even less likely to result in arrests or any serious punishment.® Despite ample
anecdotal evidence to this effect, no cases of financial fraud or money laundering
have been brought to the public's attention in recent years. When independent media
outlets do expose these violations, they are often harassed with phony law suits. Much
of the anti-corruption measures that are formally initiated by the authorities (including
the Corruption Council) are either purely of legislative nature or, if they have the ability
to change the existing status quo, are dead from the start.*
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